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OF THE BURDEN OF PROOF
104. Burden of proof-—Whoever desires any Court to give judgment
as to any legal right or liability dependent on the existence of facts
which he asserts must prove that those facts exist, and when a person
is bound to prove the existence of any fact, it is said that the burden of
proof lies on that person.
Hlustrations.

(a) A desires a Court to give judgment that B shall be punished for a
crime which A says B has committed. A must prove that B has
committed the crime.

(b) A desires a Court to give judgment that he is entitled to certain
land in the possession of B, by reason of facts which he asserts, and
which B denies, to be true. A must prove the existence of those facts.

105. On whom burden of proof lies.—The burden of proof in a suit or
proceeding lies on that person who would fail if no evidence at all
were given on either side.
lllustrations.

(a) A sues B for land of which B is in possession, and which, as A
asserts, was left to A by the will of C, B's father. If no evidence were
given on either side, B would be entitled to retain his possession.
Therefore, the burden of proofis on A.

(b) A sues B for money due on a bond. The execution of the bond is
admitted, but B says that it was obtained by fraud, which A denies. If
no evidence were given on either side, A would succeed, as the bond is
not disputed and the fraud is not proved. Therefore, the burden of
proof'is on B.

106. Burden of proof as to particular fact.—The burden of proof as to
any particular fact lies on that person who wishes the Court to believe
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in its existence, unless it is provided by any law that the proof of that
fact shall lie on any particular person.

Hllustration.
A prosecutes B for theft, and wishes the Court to believe that B
admitted the theft to C. A must prove the admission. B wishes the
Court to believe that, at the time in question, he was elsewhere. He
must prove it.

107. Burden of proving fact to be proved to make evidence
admissible—The burden of proving any fact necessary to be proved
in order to enable any person to give evidence of any other fact is on
the person who wishes to give such evidence.

llustrations.

(a) A wishes to prove a dying declaration by B. A must prove B's
death.

(b) A wishes to prove, by secondary evidence, the contents of a lost
document. A must prove that the document has been lost.

24.39 G H A Iedad ARG gRT Rifdel 31l W& 2413 /2006
Sard H ol Qe 02.05.2006 H Wied IfAfIH-1887 & URINTD
Ul & fddaaT dRd g bl &/ W Afdd B b 4R b dR H
fogqa fadamr w=ad gy =ide gxeid ufourfed fear 21 Saa =afe
i & UifTe fadad &1 & 9 UeR g

The initial burden of proof would be on the plaintiff in view of Section
101 of the Evidence Act, which reads as under.-
"Sec. 101. Burden of proof.- Whoever desires any Court to
give judgment as to any legal right or liability dependent
on the existence of facts which he asserts, must prove that
those facts exist.

When a person is bound to prove the existence of any fact,
it is said that the burden of proof lies on that person."

In terms of the said provision, the burden of proving the fact rests on
the party who substantially asserts the affirmative issues and not the
party who denies it. The said rule may not be unmiversal in its
application and there may be exception thereto.....

Pleading is not evidence, far less proof. Issues are raised on the basis
of the pleadings. The defendant-appellant having not admitted or
acknowledged the fiduciary relationship between the parties,
indisputably, the relationship between the parties itself would be an
issue. The suit will fail if both the parties do not adduce any evidence,
in view of Section 102 of the Evidence Act. Thus, ordinarily, the
burden of proof would be on the party who asserts the affirmative of
the issue and it rests, after evidence is gone into, upon the party
against whom, at the time the question arises, judgment would be
given, if no further evidence were to be adduced by either side.
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There is another aspect of the matter which should be borne in mind.
A distinction exists between a burden of proof and onus of proof. The
right to begin follows onus probandi. It assumes importance in the
early stage of a case. The question of onus of proof has greater force,
where the question is which party is to begin. Burden of proof is used
in three ways : (i) to indicate the duty of bringing forward evidence in
support of a proposition at the beginning or later, (ii) to make that of
establishing a proposition as against all counter evidence, and (iii) an
indiscriminate use in which it may mean either or both of the others.
The elementary rule is Section 101 is inflexible. In terms of Section
102 the initial onus is always on the plaintiff and if he discharges that
onus and makes out a case which entitles him to a relief, the onus
shifts to the defendant to prove those circumstances, if any, which
would disentitle the plaintiff to the same.

In R.V.E. Venkatachala Gounder v. Arulmigu Viswesaraswami & V.P.
Temple and Anr., the law is stated in the following terms :
"29. In a suit for recovery of possession based on title it is
for the plaintiff to prove his title and satisfy the court that
he, in law, is entitled to dispossess the defendant from his
possession over the suit property and for the possession to
be restored to him. However, as held in A. Raghavamma
v. A. Chenchamma there is an essential distinction
between burden of proof and onus of proof:

burden of proof lies upon a person who has to prove the
fact and which never shifts. Onus of proof shifts. Such a
shifting of onus is a continuous process in the evaluation
of evidence. In our opinion, in a suit for possession based
on title once the plaintiff has been able to create a high
degree of probability so as to shift the onus on the
defendant it is for the defendant to discharge his onus and
in the absence thereof the burden of proof lying on the
plaintiff shall be held to have been discharged so as to
amount to proof of the plaintiff’s title."

25.JhRUT H WRA Wed ARRE—2023 & UEfd uraurl qer S
IS I B AqADHT P R B RIfd T el § & Sl
ORI YpRol # 0ig" Haerfdd TAM & YR R fbar S & |
g RIfda Ul & Al | HHIEemsl & Uderdr / WETar & JER W
e fhar Sirer § 1 |y 8 g8 W B Refd § b q1d & stfiae
Aeg T8l B © | STaTd] AR DI AU T & FHAT H YUd I Al
URId HRA BY 30 T @ Jed Bl AT Bl Bl SR BT B |

26. 59 A1 B I8 W BN Rl T Bl © {6 I9d &1 9R (Burden of
Proof) TAT YHTIT &I HR (Onus of Proof) H 3R ¥ | fodl Rufder < #
AId BT YR (Burden of Proof) UHEM: dTal WX BIAT ©| WA &I ¥R
(Burden of Proof) RIIART Fel BT ® | STdfd YA & 9R (Onus of Proof)

IAIaRd Biam 2| fed fufder < & fadl deg & aifed & &1 YR
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(Burden of Proof) S T & IMR W &Ta] B dlel Afdd WX BT ¢ |
ST fhddT T2g Bl {6l afad §RT YATT &1 |R (Onus of Proof) I0T &R
8U WIfdd = HI Q¥ gui fhIm Srdr @ a1 YA Bl 4R (Onus of
Proof) Ufdgal UR 3T Sl 8 | 3@ Uldgal bl Sad d2g fdvy & Woed g
AT B BT 4R (Onus of Proof) B & HRUT IR FHIIT UK DR U
THTUE BT AR (Onus of Proof) YT AT ST & @1 YHIUT T YR (Onus of
Proof) 1Y ATHIART Bl ST & | $9 YHR YA BT R (Onus of Proof)
REIIRT BT Y&dT 2 | I8 Udh 3FaRd Ufhar & | S Afdd YA &l
| (Onus of Proof) BT ST YUT BT H JEHel Y&l & IAD [d0g I
qed BI Ifed FH=7 ST 2 |

27.39 UBR IFd BT RAafd & Hed § Uaror & qeai &1 aqa! | [Afed
v g W fAeeivr fdar ST SMUfe & | ISRl & faclldd dHR W
S1d BraT & 6 ardl & g/ &1 = R ug ® o ard, w@o o @
fafre TR 21 39 G | Sad a2g BT A1fdd BT BT YR diel R B |
39 Y ¥ gl gIRT oMU T1d & Af¥gad H IeeiRgd fhar g f& w@o
oren &I fafdes a1 ard) 2| 98l Seoa-a 7 6w Rafa g &
T[T P AfVaeE T B B & | qraiha] Afdd Bl 9T Td b JHIH
ﬁqerdﬁﬁrw ngqsmﬁm%ra%awaﬁwﬁﬁaﬂﬁaﬂ

28.319 TRV H Iqd 2T d WY H AEI D gRT UK eI BT ATATHA
fohar ST STUferd 2| 39 ey H el §RT EAhA UKJd (BT © | Sad
BABH H dral 7 Afh fhar g b aravor g gfadral |wr 01—04
WO O B AINAA B | TH UPHR dral 7 AU ARGD Ted & ATIH A
AT =1 & v fhar 8 f& ardl +f <o o @ g 7 | 39 |dy
¥ Ha¥ HEdqUl d2F I8 B ARI U ORI @1 BId 8 IR BT BT
fORTAT AHIGRET AR T 379 g8+ Pl AMAS B gY B (AT 1T |
IHR AMICRYT 96! §RT UKJd Ao & STJAR & HhdAd a1 17 7 |
SN U8 VS JAFURVIT Bl S FHah & b Joren @ e arRem
arer A € |

29.914] & BABAMI & dAlbd H S 8T © b arar & ufoard) &
URIR & IR H YOI SMeRI 8| ardl §RT %o JURN & YRR
Jeraell &7 faavor fear 2 S ufaard 7 Wer fehar 21 e1iq
DI YAl & IRIR & IR § gof IEeRT © | 39 ey H ¥ gfardl
ERT e Uloieror § Py Hdlel =61 [$hdT AT & | dral bl w0 IO
P IRIAR & IR H S9! JAHBRI BFT TAT Idd SFHRT bl Ufdarar &
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R TWHR (AT SIHET IT T GUed Tl BRAT U T H Iral Dl @0
U & URAR & Fe BN & ¥ Pl A HIAT & | 59 UBR dral
U JUR IIRIUT w0 IO bl G 81 & T2 & YA & AR Bl
a8 &1 H Il B T | AT B URardl R 319 S[d1derd Ud ared
gfeqRieror § qrql Ud ardl gRT UKgd UiRaiRe ¥oR & g H ol
JhR Pl YU U el [haT & | A JHOH BT IR 3fd fdaral &
SR WIHART 8l 7 |

30. 39 UHR I fdeivo A =10 8idl € b grel Bl wWo O & IRAR &

31

IR H 3 BRI BT T ISad SIHeRNI &I Ufadial & gRT WIhR
AT ST AT T WS T8I BRAT (U 3MY H gral Dl W0 YO B
IRIR & TS B & de BT A1dd dRal 2 | 39 YbR AIRgp AT g
gfaars) & Sad 99 & WIGRAH & JHEgH W del 30 SWR SRIUT
ogﬁ?naﬁgsﬁgﬁiﬁﬁwiﬁwwmzﬁﬂwﬁﬁéﬁimwﬁﬁwd

E T SOY 3d UHUH BT ¥R URIdEl @ SR AR Bidl B |
gfdarel gRT 39 GeY ¥ Sdeerdl, 9ig g e H ST @vsd A8l
fhar 21 59 Feg # gfardl & SURARIMUT YHOH BT YR BT e
P H YRIaTd) SIBel X2 2| dfed Sad d2F Bl WeR fhar g1 s
AT 6l YR d199 dlal & IUR RAFART 81 81l 8 39 JbR el
U JUR SRIMNYT 0 U I GAI B8 & T2 Bl IKITIAR ATad
PR H AhS W& 2| $9 UBR Il DI @0 IR BT &N A A ST
Sfod g 8iar 2 |

. JHT YBR ¥ 3G YBR[ H dral HI 0 IR B GAT A+ S b uLerd

el & a9 # fafed fgdm g W fvevor faar s efea =
fafdrs emaRt R faweryer fhar ST e Ui BIaT § | UdReT H S
T H&AT 01, 02 ARG oG SRIHR AfAIH—1956 ®I TR—08 |
HId g | UHor § qeAl & fIvelwer 9 yd urifiie drl yraumEi &
fIeeivor amaead 2| 39 e H g ScNteR i eE—1956
YRT—8 T UBRUT H 3fqelih (b1 ST ey 2 o UrRifTe faavor
BT IEYT 59 UPR B—

8. General rules of succession in the case of males. —

The property of a male Hindu dying intestate shall devolve
according to the provisions of this Chapter:—

(a) firstly, upon the heirs, being the relatives specified in
class | of the Schedule;

(b) secondly, if there is no heir of class I, then upon the
heirs, being the relatives specified in class Il of the Schedule;
(c) thirdly, if there is no heir of any of the two classes, then
upon the agnates of the deceased; and

(d) lastly, if there is no agnate, then upon the cognates of
the deceased.
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32. 2= ICRIMABR AfATIH—1956 B! GRI—8 & 3fdclib A d Bial © fb

fpdl fog gy & 971 gdigd wid 8 o1 R Fufcd &1 favrad f@g
ICRIMYBR AATIH—1956 DI TRI—8 & FTAR FAYAH 275 IcRIEBR
HfATIH—1956 B A & d—1 B AR Gol (b S & YIge
2| g SRIaR Affm—1956 @1 S & @ & Sra dTRRl
& A Hufed @l fIR™Id & e H {5 IcRIEGR AfS-aHq—1956 1
YRT—09 TAT TRT—10 & T&d U I T & | JhxoT #§ Irdraredf fag
qad & dIRG  JAWBEAT B M b BRU RV ScRIFER
JMATIH—1956 B TRI—09 TAT TRT—10 HT YBIVT H JqAIDBA [HAT ST
e g e urdfiie fAaRT &1 S0 59 UhR 2—

9. Order of succession among heirs in the Schedule.—
Among the heirs specified in the Schedule, those in class |
shall take simultaneously and to the exclusion of all other
heirs; those in the first entry in class Il shall be preferred to
those in the second entry; those in the second entry shall be
preferred to those in the third entry; and so on in
succession.

10. Distribution of property among heirs in class | of the
Schedule. —The property of an intestate shall be divided
among the heirs in class | of the Schedule in accordance
with the following rules: —

Rule 1.—The intestate’s widow, or if there are more widows
than one, all the widows together, shall take one share.
Rule 2.—The surviving sons and daughters and the mother
of the intestate shall each take one share.

Rule 3.—The heirs in the branch of each pre-deceased son
or each pre-deceased daughter of the intestate shall take
between them one share.

Rule 4.—The distribution of the share referred to in Rule 3—
(i) among the heirs in the branch of the pre-deceased son
shall be so made that his widow (or widows together) and
the surviving sons and daughters get equal portions; and
the branch of his pre-deceased sons gets the same portion;
(i) among the heirs in the branch of the pre-deceased
daughter shall be so made that the surviving sons and
daughters get equal portions.

33.]d fag SRR IARFRH—1956 @ GRI—09 TAT TRI—10

*
AT W AT Bl © b fbdl 35 gy & 1 afiad wid 81 S
R Fuled @ foRraa H 2 ScRIRGR S1fafs—1956 &1 IRl &
Fi—01 & A aIRT TS T AT UH FAM 9N U Hed 2| ol
feg goy & 1 a¥figd »id 8 oM W gufcd @ fiRmad § fawg
IRIMTBR  ARAFTIA—1956 B TRT-09 JJAR IR fag IcRITBR
JAAIH—1956 B JGA & T—01 & ATRE SUSAH Tl 84 R Bg
IRMTBR AATIH—1956 D A & aqM—02 & aIREl H qAYH

YN[ I TR

2025 /7

ooty fedie—25.05.2026

Page 23 of 58



Ui yfdfic & aIREl & 1M fIRMd &6 &) & g™ 7 | el g
g&Y & 997 aAad Bid 81 S W) Hufed &1 foRrd # 275, ScRIEaR
JAAFIA—1956 B GRI—09 ITAR 2= TRITDHR IffAfTIH—1956 I
AT & T—01 & ARGl & Aeg Hufeqd & [I9o & FHRI 9 9
e & T 2|

34.9FR0 H Fg ITRIPER  ARFRF—1956 @I €RT—09 g
IERIEBR FAFITH—1956 DI YA & aqM—01 & ARG & 7L HUled
& oo g fag STRINER AR 91956 &1 ITGAT BT TR0 4
e fHar ST eavgd § e uNifie fAaRer &1 SExv g9
JHR B

THE SCHEDULE (See section 8)
HEIRS IN CLASS | AND CLASS II

Class |

Son; daughter; widow,; mother; son of a pre-deceased son; daughter of a
pre-deceased son; son of a pre-deceased daughter; daughter of a pre-
deceased daughter; widow of a pre-deceased son; son of a pre-deceased son
of a pre-deceased son; daughter of a pre-deceased son of a pre-deceased
son; widow of a pre-deceased son of a pre-deceased son [son of a
predeceased daughter of a pre-deceased daughter; daughter of a pre-
deceased daughter of a pre-deceased daughter; daughter of a pre-deceased
son of a pre-deceased daughter; daughter of a pre-deceased daughter of a
pre-deceased son.

35. 92 #1071 & qIRAT B 979 ARON AR A7 ST Fehdl 8-
Married Male - Hindu, Budhist, Jain, Sikh (Class | Heirs)

| Father I | Mother]

| You }-—‘Spousel

| Son | | Daughter l l Deceased Son H Widow | l Deceased Daughter |
I
I I I [ I I I I
Son | | Daughter Decse;ansed - Widow gzzegahstz(: Son | | Daughter Decsia:ed DDZE(;S;(:
I I
| Son | | Daughter | I Son | | Daughter] I Son | [ Daughter l I Son ] | Daughter I

36. BVl H f2g SRIHR SfAfFaH—1956 @1 gR1—09 JTIAR  fa=g,
IRMTDR ARTIH—1956 BT JG & aW—01 & aINAl & 7ed Fufcd
& fawrod g 25 ScRIEeR S aH—1956 &1 AT BT YHT H
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37.

38.

39.

3Tlih ¥ A Bl 2 &b fhdl g gy & 991 adiaa wid &1
R Fufed @l foRrEd H 25 ScRI®R A E—1956 &1 3l &
M—01 & GIRA H Jdd 25 §HY & Al YF, GHARI, g deqm Ardn
&I A1 U A AT U 8H & UTae 3 |

gHRel H I Mfdaried & & W@o URT & 01 §F 2| 39 UBR fE
ICRMTBR  ASATIA—1956 I gR—09 FIAR 2 TRIEDHR
AAFTIH—1956 B FGe & a—01 & dIRA & Heg FUfd & RETHAA
T AUR W W0 O P Hufed H ToxfiE &1 e ARk 21 s
UHR UHROT H qral U fUdr o IO B G N & aIRd & | 9
RO fBg IRIEGR  ARFRH—1956 B GRI—09 feg
IRIEBR FAFTIH—1956 DI LA & aqM—01 & ARG & 7 Huled
@ SNTHA B B Refer § w@o Jorm & g Aol & arikd ardiiTor g
gferaTal AT 01—04 B & W0 IO BT Iad |ufed | 1,/5 =1 aral
@ SR N BT (AT 2 | ofch: aral & far w@o Joren & gfed 4§
IIERTOT g Gfarel H&aT 01—04 & f2d T 1R [f2d © |

TR H dTal WNha] ofus fUd] o ORI Bl YAH 07 B AR T |
UHRO] H TedIdaR gRI ¥€0. ORI &1 [SR1Ad a1al Abd & J2H Sioff
& NG B} IURYT BN & drds[a 9l dHael Ufadral FAT 01 TG dral
g glaardl W=7 01-04 HI AT HRIQAl & A favg IORIMEGR
AIA—1956 @ ARG of @I 2| $9 UBR dQl Idd JATH & YR
(Onus of Proof) ®I fAwIfed 7 # I%e ® T 39 ISR THATH & IR
(Onus of Proof) 378 UfdTd) & SUR WIHIIRT BT & | 39 Heer & gfcrare)
@ SUR IMRIUT YA BT MR (Onus of Proof) ®I fdgd @wx= # ufcaral
TP Y& B A THIUH BT AR (Onus of Proof) 19 dlal & SR
AR T8l BT 2 | 359 UHR el 3TYAT U&T Bl (Burden of Proof) STfId
B3 T Thel VT & |

S JMMER TR AT SRS IR w0 IORN & 2R W arERTo g giarar
T=IT 01—04 & AfHR 2T T | T8 Scolg=T 8 b IoRIE FHIreder)
AATRH—1955 & URT—15 & dgd [Pl BIIdeR & yd 9 o fafed
PRI H TYOT BRI B UGUTH §91¢ U 8| U YR I WAeN
PRI B Twon Rl yeR & USRI BT Tagerd Tl 7| dfcw
TEfId BIIAHPR & UTHTT RIS H ORI HIIdan ffr—m—1955
P IRT—15 & dad IT 3T Y914l b9 & ded Uscd Ug gd 9 @l fafed
ITERI BT ITREeAd /ST _AF Bl 39 YR aHdd! ST 01 Bl
Ifdd B | dTel Ah &7 8 | 39 UBR dFd] G&IT 01 YHRT H dad]
AT 02 & ahy & el Yed Y dral & UEl H hEel &l Sl © |
9 IR WR 25 ScaRIaR Affam—1956 @ 9R1—08 & T&d IO
&) Afd § fORad § 9l g ufaardy AT 01—04 & UUH AN & aIiRg
B @ SMER R Aol RIS § ardl &7 1/6 f&war qn gfaardl =
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01—04 URAH B 1,/6—1,/6 [ZEAT AT HRT U IO &1 1 /6 {2
e 2|

40.39 e H dd AT 02, 06 & Aee H fAveiyor fhar S smfera 2|
GO § TdhI AT 02, 06 4 TR T

3. 3797 FIAdIdT @eEr 06 Aol SN GY Fladra] weey
01 ERT 397 3,/5 e § & 02 dar 47 &7 §=r7
TRY TSl FIFIET feTid 20.11.2024 & Gladrdt
W& 06 Bl BYd §Y PHeodl YYa #YT & PNV dIG] Bl
9K SV Bl NI GV P BN T 59 P
SITEIIY Y GIARTY] SRl @1 &N &7 SIgalry g
TE 8l TT GRT 02 T NI v Flaard] T 06
BT Tllord Hoil 817 & BINT TR [F9ETsT BT GHv0T
T&] §79 P BN PIldT—T—GIRoT &/

4. ST AT SNTo GY HIGaIR] & 01 &RT 39T
3,5 lewd 4 & 02 dar A FT dGr7 GRT Golleg
FITHT [71% 20.11.2024 B FIAaIa] &l 06 HI HYd
&Y Pell GYS dYA & BNV HIAIET HET 06 U7
3238 /8579 v &1 @raee! el &1 gIvor gred
FYd B BN E/

41. JEROT H T W&IT 03 T 04 Bl HIfgd P BT 9R URART & SW 7 |
I QA TD! Gfaardl &A1 01 d 02 §RT Ufdard! E&A1 06 &I fadid
20.11.2024 T T JIATST ARTGN H F 02 dH€T RIS & ATROT AT
gieaTal T 08 Bl faAId 20.10.2012 BT 01 drEl Y & AR DI
A o ¥ GO § 1 39 ISR Sad aal § T dre fagel W
fareeryor fosar ST sruférg 8

1. HAFST RIS BT JUST B AT F 9IErT aiel Bl
g g vad Rl &)

2. JaFIST NI T Fidaiel §RT [F91/ed Goflsg JI74]
BT VAT ¥ I A T [Hrd &)

42. 9HROT H Fodd IOIRN HI fRMET | UIa G Bl a1l & @y d
g |Hfed B & Hag H favevur fhar S eruferd €1 s ey #
FITeH B R 1 T e 2 |

Coparcenary Property & Succession u/s 8

43.39% WY E WEaldel Hufd W {3 SoRIEeR A m—1956 &I
YRT—08 & UUTd Pl FHSHI MaYPH | 59 Fag H AFEAT rATerdy
gRT ufdurfad e ¥ geidl & gRT Hgalddl |ufd W 2
SRR AfAITH—1956 BT TRT—08 B THT &I ARAT BT T8 2 | 39
HGAT H BB Hedyul UMb GIdl §RT B g (A= BT IR0l
JHROT H RIS B | 39 Heg H HEEY STadd T §RT CS(0S) No.
431/2006 93941 Commissioner Of Wealth Tax. Kanpur Etc. ... vs Chander Sen H
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fadid 16071986 @I ¥ W vl # dEafRer d@ufd w® g
IRITPR FfATIH—1956 & IRT—08 & YT & Fae § fad=qr a7 2 |
g gt IRT BT IERT 9 ThR 83—

1t is necessary to bear in mind the Preamble to the Hindu
Succession Act, 1956. The Preamble states that it was an
Act to amend and codify the law relating to intestate
succession among Hindus.

In view of the preamble to the Act, i.e., that to modify
where necessary and to codify the law, in our opinion it is
not possible when Schedule indicates heirs in class I and
only includes son and does not include son's son but does
include son of a predeceased son, to say that when son
inherits the property in the situation contemplated by
section 8 he takes it as karta of his own undivided family.
The Gujarat High Court's view noted above, if accepted,
would mean that though the son of a predeceased son and
not the son of a son who is intended to be excluded under
section 8 to inherit, the latter would by applying the old
Hindu law get a right by birth of the said property
contrary to the scheme outlined in section 8. Furthermore
as noted by the Andhra Pradesh High Court that the Act
makes it clear by section 4 that one should look to the Act
in case of doubt and not to the pre-existing Hindu law. It
would be difficult to hold today the property which
devolved on a Hindu under section 8 of the Hindu
Succession would be HUF in his hand vis-a-vis his own
son, that would amount to creating two classes among the
heirs mentioned in class I, the male heirs in whose hands
it will be joint Hindu family property and vis-a-vis son and
female heirs with respect to whom no such concept could
be applied or contemplated. It may be mentioned that
heirs in class I of Schedule under section 8 of the Act
included widow, mother, daughter of predeceased son etc.
Before we conclude we may state that we have noted the
obervations of Mulla's Commentary on Hindu law 15th
Edn. dealing with section 6 of the Hindu Succession Act at
page 924-26 as well as Mayne's on Hindu Law, 12th
Edition pages 918-919.

The express words of section 8 of The Hindu Succession
Act, 1956 cannot be ingorned and must prevail. The
preamble to the Act reiterates that the Act is, inter alia, to
‘amend' the law, with that background the express
language which excludes son's son but included son of a
predeceased son cannot be ignored.

In the aforesaid light the views expressed by the
Allahabad High Court, the Madras High Court, Madhya
Pradesh High Court, and the Andhra Pradesh High Court,
appear to us to be correct. With respect we are unable to
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agree with the views of the Gujarat High Court noted
hereinbefore.

44. 39 JHR AT ISTadd AT §1RT 1987 AIR 558 §3°dT Yudhishter vs
Ashok Kumar & &1 11.12.1986 &1 o T foig & Ageiie! dufd ©x
fEg SIRIBR AIH—1956 B TRT—08 & YW & Fae H (qd==T &I

HRSEED

RS ORT BT IGO0 74 UhR g—

This question has been considered by this Court in
Commissioner of Wealth Tax, Kanpur and Others v.
Chander Sen and Others, [1986] 3 SCC 567 where one of
us (Sabyasachi Mukharji, J) observed that under the
Hindu Law, the moment a son is born, he gets a share in
father's property and become part of the coparcenary. His
fight accrues to him not on the' death of the father or
inheritance from the father but with the very fact of his
birth. Normally, therefore whenev- er the father gets a
property from whatever source, from the grandfather or
from any other source, be it separated property or not, his
son should have a share in that and it will become part of
the joint Hindu family of his son and grandson and other
members who form joint Hindu family with him. This
Court observed that this position has been affect- ed by
section8 of the Hindu Succession Act, 1956 and, there-
fore, after the Act, when the son inherited the property in
the situation contemplated by section 8, he does not take it
as Kar of his own undivided family but takes it in his
individual capacity. At pages 577 to 578 of the report, this
Court dealt with the effect of section 6 of the Hindu Suc-
cession Act, 1956 and. the commentary made by Mulla,
15th Edn. pages 924-926 as well as Mayne's on Hindu
Law 12th Edition pages 918919. Shri Banerji relied on the
said obser- vations of Mayne on 'Hindu Law’, 12th Edn. at
pages 918-919. This Court observed in the aforesaid
decision that the views expressed by the Allahabad High
Court, the Madras High Court, the Madhya Pradesh High
Court and the Andhra Pradesh High Court appeared to be
correct and was unable to accept the views of the Gujarat
High Court. To the similar effect is the observation of
learned author of Mayne's Hindu Law, 12th Edn. page
919. In that view of the matter, it would be difficult to hold
that property which developed on a Hindu under section 8
of the Hindu Succession Act, 1956 would be HUF in his
hand vis-a- vis his own sons.

45. 3 UBR HET ST TAd gRT Nfdd ordied <= 1233 /2008

d3-dl1 Bhanwar Singh vs Puran # fedi®d 12.02.2008 &I o T Aol H
AUl R g SARMTBR ARRIH—1956 HI GRT—08 & YT
@ A4y H o o g e e IR1 &1 SE)0 9 IR g—

REHIRE

YN[ I TR
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11. The Act brought about a sea change in the matter of
inheritance and succession amongst Hindus. Section 4 of
the Act contains a non-obstente provision in terms whereof
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any text, rule or interpretation of Hindu Law or any
custom or usage as part of that law in force immediately
before the commencement of the Act, ceased to have effect
with respect to any matter for which provision is made
therein save as otherwise expressly provided. Section 6 of
the Act, as it stood at the relevant time, provided for
devolution of interest in the coparcenary property. Section
8 lays down the general rules of succession that the
property of a male dying intestate devolve according to
the provisions of the Chapter as specified in clause (1) of
the Schedule. In the Schedule appended to the Act, natural
sons and daughters are placed in Class-1 heirs but a
grandson, so long as father is alive, has not been included.
Section 19 of the Act provides that in the event of
succession by two or more heirs, they will take the
property per capita and not per stirpes, as also tenants-in-
common and not as joint tenants.
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7(i). As per the ratio of the Supreme Court in the case of
Yudhishter (supra) after passing of the Hindu Succession
Act, 1956 the position which traditionally existed with
respect to an automatic right of a person in properties
inherited by his paternal predecessors-in-interest from the
latter's paternal ancestors upto three degrees above, has
come to an end. Under the traditional Hindu Law
whenever a male ancestor inherited any property from any
of his paternal ancestors upto three degrees above him,
then his male legal heirs upto three degrees below him
had a right in that property equal to that of the person
who inherited the same. Putting it in other words when a
person_ 'A' inherited property from his father or
grandfather or great grandfather then the property in his
hand was not to be treated as a self- acquired property but
was to be treated as an HUF property in which his son,
grandson and great grandson had a right equal to 'A'.
After passing of the Hindu Succession Act, 1956, this
position has undergone a change and if a person after
1956 inherits a property from his paternal ancestors, the
said property is not an HUF property in his hands and the
property is to be taken as a self-acquired property of the
person who inherits the same. There are two exceptions to
a property inherited by such a person being and
remaining self-acquired in his hands, and which will be
either an HUF and its properties was existing even prior
to the passing of the Hindu Succession Act, 1956 and
which Hindu Undivided Family continued even after
passing of the Hindu Succession Act, 1956, and in which
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case since HUF existed and continued before and after
1956, the property inherited by a member of an HUF even
after 1956 would be HUF property in his hands to which
his paternal successors-in-interest upto the three degrees
would have a right. The second exception to the property
in the hands of a person being not self- acquired property
but an HUF property is if after 1956 a person who owns a
self-acquired property throws the self-acquired property
into a common hotchpotch whereby such property or
properties thrown into a common hotchpotch become
Joint Hindu Family properties/HUF properties. In order
to claim the properties in this second exception position as
being HUF/Joint Hindu Family properties/properties, a
plaintiff has to establish to the satisfaction of the court
that when (i.e date and year) was a particular property or
properties thrown in common hotchpotch and hence
HUF/Joint Hindu Family created.

(ii) This position of law alongwith facts as to how the
properties are HUF properties was required to be stated
as a positive statement in the plaint of the present case,
but it is seen that except uttering a mantra of the
properties inherited by defendant no.l being 'ancestral’
properties and thus the existence of HUF, there is no
Statement or a single averment in the plaint as to when
was this HUF which is stated to own the HUF properties
came into existence or was created ie whether it existed
even before 1956 or it was created for the first time after
1956 by throwing the property/properties into a common
hotchpotch. This aspect and related aspects in detail I am
discussing hereinafter.

8(i). A reference to the plaint shows that firstly it is stated
that Sh. Tek Chand who is the father of the defendant no.1
(and grandfather of Sh. Harvinder Sejwal and defendants
no.2 to 4) inherited various ancestral properties which
became the basis of the Joint Hindu Family properties of
the parties as stated in para 15 of the plaint. In law there
is a difference between the ancestral property/properties
and the Hindu Undivided Family property/properties for
the pre 1956 and post 1956 position as stated above
because inheritance of ancestral properties prior to 1956
made such properties HUF properties in the hands of the
person who inherits them, but if ancestral properties are
inherited by a person after 1956, such inheritance in the
latter case is as self-acquired properties unless of course
it is shown in the latter case that HUF existed prior to
1956 and continued thereafter.

47. 31 YR AET SThdH AT gRT Nfdd efdie d¥=am 2360 /2016
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20. .........

(vi) On_a conjoint reading of Sections 4, 8 and 19 of the
Act, after joint family property has been distributed in
accordance with section 8 on principles of intestacy, the
joint family property ceases to be joint family property in
the hands of the various persons who have succeeded to it
as they hold the property as tenants in common and not as

joint tenants.

48. 3 UBR HECT STdH ETAd gRT RNfdd ordied dw=am 5124 /2019
d3-dI- Arshnoor Singh vs Harpal Kaur H fedi® 01.07.2019 &I ¥ T
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® U9d © dag H fddedr @ & | foe uRifie URT BT SR e
UhR -

7.5. After the Hindu Succession Act, 1956 came into force,
this position has undergone a change. Post — 1956, if a
person inheritsa selfacquired property from his paternal
ancestors, the said property becomes his self acquired
property, and does not remain coparcenary property.

7.6. If succession opened under the old Hindu law, i.e.
prior to the commencement of the Hindu Succession Act,
1956, the parties would be governed by Mitakshara law.
The property inherited by a male Hindu from his paternal
male ancestor shall be coparcenary property in his hands
visavis his male descendants upto three degrees below
him. The nature of property will remain as coparcenary
property even after the commencement of the Hindu
Succession Act, 1956.

49. 3! UBR HET ITadd ATd gRT Rifdd ordier F<=am 5401 /2025
ST Angadi Chandranna vs Shankar 5 &% 22042025 B &I T
Forg # Agaridel Fuld w2 SaRI¥eR e ama—1956 @1 €RT—08
@ gd & Gag § faded ol 2| e urifte IRT @1 SgRor e
UHR T

13. Further, it is a settled principle of law that there is no
presumption of a property being joint family property only
on account of existence of a joint Hindu family. The one
who asserts has to prove that the property is a joint family
property. If, however, the person so asserting proves that
there was nucleus with which the joint family property
could be acquired, then there would be presumption of the
property being joint and the onus would shift on the
person who claims it to be self-acquired property to prove
that he purchased the property with his own funds and not
out of joint family nucleus that was available. That apart,
while considering the term ‘nucleus’ it should always be
borne in mind that such nucleus has to be established as a
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matter of fact and the existence of such nucleus cannot
normally be presumed or assumed on probabilities. This
Court in R.Deivanai Ammal (Died) v. G. Meenakshi
Ammall2, dealt with the concept of Hindu Law, ancestral
property and the nucleus existing therein. The relevant

paragraphs are extracted below for ready reference:

CIRCENCEI G ISR E
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“13. First let us consider the nature of the suit
properties, namely, self-acquired properties of late
Ganapathy Moopanar or ancestral properties and
whether any nucleus was available to purchase the
properties. Under the Hindu Law it is only when a
person alleging that the property is ancestral
property proves that there was a nucleus by means
of which other property may have been acquired,
that the burden is shifted on the party alleging self-
acquisitions to prove that the property was acquired
without any aid from the family estate. In other
words the mere existence of a nucleus however small
or insignificant is not enough. It should be shown to
be of such a character as could reasonably be
expected to lead to the acquisition of the property
alleged to be part of the joint family property. Where
the doctrine of blending is invoked against a person
having income at - his disposal and acquiring
property, the reasonable presumption to make is that
he had the income at his absolute disposal unless
there is evidence to the contrary. If a coparcener
desires to establish that a property in the name of a
female member of the family or in the name of the
manager himself has to be accepted and treated as
property acquired from the joint family nucleus, it is
absolutely essential that such a coparcener should
not only barely plead the same, but also establish
the existence of such a joint family fund or nucleus.
Even if the joint family nucleus is so established, the
prescription  that the accretions made by the
manager or the purchases made by him should be
deemed to be from and out of such a nucleus does
not arise, if there is no proof that such nucleus of the
joint family is not an income-yielding apparatus.
The proof required is very strict and the burden is
on the person who sets up a case that the property in
the name of a female member of the family or in the
name of the manager or any other coparcener is to
be treated as joint family property. There should be
proof of the availability of such surplus income or
Jjoint family nucleus on the date of such acquisitions
or purchases. The same is the principle even in the
cases where moneys were advanced on mortgages
over immoveable properties. The onus is not on the
acquirer to prove that the property standing in his
name was purchased from joint family funds. That

Page 32 of 58



CIRCENCEI G ISR E
2025 /7
ooty fedie—25.05.2026

may be so, in the case of a manager of a joint family,
but not so in the case of all coparceners. For a
greater reason it is not so in the case of female
members.

14. The doctrine of blending of self-acquired
property with joint family has to be carefully applied
with reference to the facts of each case. No doubt it
is settled that when members of a joint family by
their joint labour or in their joint business acquired
property, that property, in the absence of a clear
indication of a contrary intention, would be owned
by them as joint family property and their male
issues would necessarily acquire a right by birth in
such property. But the essential sine qua non is the
absence of a contrary intention. If there is
satisfactory evidence of an intention on the part of
the acquirer such property to treat it as his own, but
not as joint family property, the presumption which
ordinarily arises, according to the personal law of
Hindus that such property would be regarded as
Jjoint family property, will not arise.

15. It is a well-established principle of law that
where a party claims that any particular item of
property is joint family property, the burden of
proving that it is so rests on the party asserting it.
Where it is established or admitted that the family
possessed some joint property which from its nature
and relative value may have formed the nucleus
from which the property in question may have been
acquired, the presumption arises that it was joint
property and the burden shifts to the party alleging
self-acquisition to establish affirmatively that the
property was acquired without the aid of the joint
Sfamily. But no such presumption would arise if the
nucleus is such that with its help the property
claimed to be joint could not have been acquired. In
order to give rise to the presumption, the nucleus
should be such that with its help the property
claimed to be joint could have been acquired. A
family house in the occupation of the members and
yielding no income could not be nucleus out of
which acquisitions could be made even though it
might be of considerable value.

16. In a Hindu joint family, if one member sues for
partition on the foot that the properties claimed by
him are joint family properties then three
circumstances ordinarily arise. The first is an
admitted case when there is no dispute about the
existence of the joint family properties at all. The
second is a case where certain properties are
admitted to the joint family properties and the other
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properties in which a share is claimed are alleged to
be the accretions or acquisitions from the income
available from joint family properties or in the
alternative have been acquired by a sale or
conversion of such available properties. The third
head is that the properties standing in the names of
female members of the family are benami and that
such a state of affairs has been deliberately created
by the manager or the head of the family and that
really the properties or the amounts standing in the
names of female members are properties of the joint
family. While considering the term ‘nucleus’ it
should always be borne in mind that such nucleus
has to be established as a matter of fact and the
existence of such nucleus cannot normally be
presumed or assumed on probabilities. The extent of
the property, the income from the property, the
normal liability with which such income would be
charged and the net available surplus of such joint
family property do all enter into computation for the
purpose of assessing the content of the reservoir of
such a nucleus from which alone it could, with
reasonable certainty, be said that the other joint
family properties have been purchased unless a
strong link or nexus is established between the
available surplus income and the alleged joint
family properties. The person who comes to Court
with such bare allegations without any substantial
proof to back it up should fail.

17. It is also a well-established doctrine of Hindu
Law that property which was originally self-
acquired may become joint property if it has been
voluntarily thrown by the coparcener into the joint
stock with the intention of abandoning all separate
claims upto it. But the question whether the
coparcener has done so or not is entirely a question
of fact to be decided in the light of all the
circumstances of the case. It must be established that
there was a clear intention on the part of the
coparcener to waive his separate rights and such an
intention will not be inferred from acts which may
have been done from kindness or affection. The
important point to keep in mind is that the separate
property of a Hindu coparcener ceases to be his
separate property and acquires the characteristics
of his joint family or ancestral property, not by mere
act of physical mixing with his joint family or
ancestral property, but by his own volition and
intention by his waiving or surrendering his special
right in it as separate property. Such intention can
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be discovered only from his words or from his acts
and conduct.”

14. It is also to be noted that in Hindu law, for a property
to be considered as an ancestral property, it has to be
inherited from any of the paternal ancestors up to three
generations. In this regard, it would be appropriate to
refer to the judgment of this Court in Govindbhai
Chhotabhai  Patel & Ors. v. Patel Ramanbhai
Mathurbhail 3, wherein it has been held as under:

“18. The learned counsel for the appellants has referred
to Shyam Narayan Prasad [Shyam Narayan Prasad v.
Krishna Prasad, (2018) 7 SCC 646 : (2018) 3 SCC (Civ)
702] . That is a case in which the property in question was
held to be ancestral property by the trial court. The
plaintiffs therein being sons and grandson of one of the
sons of Gopal Prasad, the last male holder was found to
have equal share in the property. The question examined
was whether the property allotted to one of the sons of
Gopal Prasad in partition retains the character of
coparcenary property. It was the said finding which was
affirmed by this Court. This Court held as under: (SCC p.
651, para 12) “12. It is settled that the property inherited
by a male Hindu from his father, father's father or father's
father's father is an ancestral property. The essential
feature of ancestral property, according to Mitakshara
law, is that the sons, grandsons, and great grandsons of
the person who inherits it, acquire an interest and the
rights attached to such property at the moment of their
birth.

The share which a coparcener obtains on partition of
ancestral property is (2020) 16 SCC 255 ancestral
property as regards his male issue. After partition, the
property in the hands of the son will continue to be the
ancestral property and the natural or adopted son of that
son will take interest in it and is entitled to it by
survivorship.” ... ... .. ..

20. In view of the undisputed fact, that Ashabhai Patel
purchased the property, therefore, he was competent to
execute the will in favour of any person. Since the
beneficiary of the will was his son and in the absence of
any intention in the will, beneficiary would acquire the
property as self-acquired property in terms of C.N.
Arunachala Mudaliar case [C.N. Arunachala Mudaliar v.
C.A. Muruganatha Mudaliar, (1953) 2 SCC 362 : 1954
SCR 243 : AIR 1953 SC 495]. The burden of proof that the
property was ancestral was on the plaintiffs alone. It was
for them to prove that the will of Ashabhai intended to
convey the property for the benefit of the family so as to be
treated as ancestral property. In the absence of any such
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averment or proof, the property in the hands of donor has
to be treated as self-acquired property. Once the property
in the hands of donor is held to be self-acquired property,
he was competent to deal with his property in such a
manner he considers as proper including by executing a
gift deed in favour of a stranger to the family.”

50. 39 GeY H A faeell ST <IRATTT §RT CS (0S) No.1737/2012 39dTH
Sh. Surender Kumar vs Sh. Dhani Ram e feAi 18.01.2016 ol ﬁ?’j T Aoy
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H fademr @ 2 | 59 gRifiied URT &1 Sgxvl 94 UaR g—

5. The Supreme Court around 30 years back in the
judgment in the case of Commissioner of Wealth Tax,
Kanpur and Others Vs. Chander Sen and Others, (1986) 3
SCC 567, held that after passing of the Hindu Succession
Act, 1956 the traditional view that on inheritance of an
immovable property from paternal ancestors up to three
degrees, automatically an HUF came into existence, no
longer remained the legal position in view of Section § of
the Hindu Succession Act, 1956. This judgment of the
Supreme Court in the case of Chander Sen (supra) was
thereafter followed by the Supreme Court in the case of
Yudhishter Vs. Ashok Kumar, (1987) 1 SCC 204 wherein
the Supreme Court reiterated the legal position that after
coming into force of Section 8 of the Hindu Succession
Act, 1956, inheritance of ancestral property after 1956
does not create an HUF property and inheritance of
ancestral property after 1956 therefore does not result in
creation of an HUF property.

6. In view of the ratios of the judgments in the cases of
Chander Sen (supra) and Yudhishter (supra), in law
ancestral property can only become an HUF property if
inheritance is before 1956, and such HUF property
therefore which came into existence before 1956 continues
as such even after 1956. In such a case, since an HUF
already existed prior to 1956, thereafter, since the same
HUF with its properties continues, the status of joint
Hindu family/HUF properties continues, and only in such
a case, members of such joint Hindu family are
coparceners entitling them to a share in the HUF
properties.

7. On the legal position which emerges pre 1956 i.e before
passing of the Hindu Succession Act, 1956 and post 1956
i.e after passing of the Hindu Succession Act, 1956, the
same has been considered by me recently in the judgment
in the case of Sunny (Minor) & Anr. vs. Sh. Raj Singh &
Ors., CS(OS) No.431/2006 decided on 17.11.2015. In this
judgment, I have referred to and relied upon the ratio of
the judgment of the Supreme Court in the case of
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Yudhishter (supra) and have essentially arrived at the
following conclusions:-

(i) If a person dies after passing of the Hindu Succession
Act, 1956 and there is no HUF existing at the time of the
death of such a person, inheritance of an immovable
property of such a person by his successors-in-interest is
no doubt inheritance of an 'ancestral’ property but the
inheritance is as a self acquired property in the hands of
the successor and not as an HUF property although the
successor(s) indeed inherits 'ancestral' property i.e a
property belonging to his paternal ancestor.

(ii) The only way in which a Hindu Undivided Family/joint
Hindu family can come into existence after 1956 (and
when a joint Hindu family did not exist prior to 1956) is if
an individual's property is thrown into a common
hotchpotch. Also, once a property is thrown into a
common hotchpotch, it is necessary that the exact details
of the specific date/month/year etc of creation of an HUF
for the first time by throwing a property into a common
hotchpotch have to be clearly pleaded and mentioned and
which requirement is a legal requirement because of
Order VI Rule 4 CPC which provides that all necessary
factual details of the cause of action must be clearly
stated. Thus, if an HUF property exists because of its such
creation by throwing of self-acquired property by a person
in the common hotchpotch, consequently there is
entitlement in coparceners etc to a share in such HUF

property.

(iii) An HUF can also exist if paternal ancestral
properties are inherited prior to 1956, and such status of
parties qua the properties has continued after 1956 with
respect to properties inherited prior to 1956 from paternal
ancestors. Once that status and position continues even
after 1956, of the HUF and of its properties existing, a
coparcener etc will have a right to seek partition of the
properties.

(iv) Even before 1956, an HUF can come into existence
even without inheritance of ancestral property from
paternal ancestors, as HUF could have been created prior
to 1956 by throwing of individual property into a common
hotchpotch. If such an HUF continues even after 1956,
then in such a case a coparcener etc of an HUF was
entitled to partition of the HUF property.

51.59 YR Hgalded! Hufd W fawg IaRIEhR ffaf-ad—1956 ® &RI—08
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52.

53.
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Void : Voidable
39 G9Y H AMAE Swad ey g1 Riafde ot || 598 /2005
§S9AT Baljinder Singh vs Rattan Singh ¥ f&Hi® 05.08.2008 &I & T
Mo ¥ I 9 ISR B B HHeud /AR & Fag H fIagT
¥ 2| e e IR1 &1 SexvT e TeR B

24. In Sadasivam v. K. Doraisamy (AIR 1996 SC 1724) it
was found that when the father has executed sale deed in
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favour of a near relative and the intention to repay debt or
legal necessity has not been proved as a sham transaction.

25. In Words and Phrases by Justice R.P. Sethi the
expression ‘void' and “'voidable' read as under:

"Void- Black's Law Dictionary gives the meaning of the
word "void" as having different nuances in different
connotations. One of them is of course "null or having no
legal force or binding effect”. And the other is "unable in
law, to support the purpose for which it was intended".
After referring to the nuances between void and voidable
the lexicographer pointed out the following: "The word
void' in its strictest sense, means that which has no force
and effect, is without legal efficacy, is incapable of being
enforced by law, or has no legal or binding force, but
frequently the word is used and construed as having the
more liberal meaning of ‘voidable'. The word “void' is
used in statute in the sense of utterly void so as to be
incapable of ratification, and also in the sense of voidable
and resort must be had to the rules of construction in
many cases to determine in which sense the legislature
intended to use it. An act or contract neither wrong in
itself nor against public policy, which has been declared
void by statute for the protection or benefit of a certain
party, or class of parties, is voidable only". (Pankan
Mehra and Anr. v. State of Maharashtra and Ors. (2000
(2) SCC 756).

Per Fazal Ali, J- The meaning of the word "void" is stated
in Black's Law Dictionary (3rd Edn.) to be as follows:

"Null and void, ineffectual;

nugatory,; having no legal force or binding effect; unable
in law to support the purpose for which it was intended;
nugatory and ineffectual so that nothing can cure it; not
valid". Keshavan Madhava Menon v. State of Bombay
(1951 SCR 228).

The expression "void" has several facets. One type of void
acts, transactions, decrees are those which are wholly
without jurisdiction, ab initio void and for avoiding the
same no declaration is necessary, law does not take any
notice of the same and it can be disregarded in collateral
proceeding  or  otherwise. Judicial —Review  of
Administration Action, 5th Edn., para 5-044 (See also
Judicial Remedies in Public Law at page 131;
Dhurandhar Prasad Singh v. Jai Prakash University and
Ors. (2001 (6) SCC 534) The other type of void act, e.g.
may be transaction against a minor without being
represented by a next friend. Such a transaction is a good
transaction against the whole world. So far as the minor is
concerned, if he decides to avoid the same and succeeds in
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avoiding it by taking recourse to appropriate preceding
the transaction becomes void from the very beginning.
Another type of void act may be one, which is not a nullity,
but for avoiding the same, a declaration has to be made.
(See Government of Orissa v Ashok Transport Agency and
Ors (2002 (9) SCC 28) The meaning to be given to the
word "void" in Article 13 of the Constitution is no longer
res integra, for the matter stands concluded by the
majority decision of the Court in Keshavan Madhava
Menon v. The State of Bombay (1951) SCR 228. We have
to apply the ratio decidendi in that case to the facts of the
present case. The impugned Act was a existing law at the
time when the Constitution came into force. That existing
law imposed on the exercise of the right guaranteed in the
citizens of the India by Article 19(1)(g) restrictions which
could not be justified as reasonable under clause (6) as it
then stood and consequently under Article 13 (1) that
existing Law became void "to the extent of such
inconmsistency”. As explained in Keshavan Madhava
Menon's case (supra) the Law became void in toto or for
all purposes or for all times or for all persons but only "to
the extent of such inconsistency”, that is to say, to the
extent it became inconsistent with the provisions of Part
11l which conferred the fundamental rights on the citizens.
It did not become void independently of the existence of
the rights guaranteed by Part Ill. (See Bhikaji Narain
Dhakras and Ors. v. The State of Madhya Pradesh and
Anr. (1955 (2) SCR 589).

The word "void" has a relative rather than an absolute
meaning. It only conveys the idea that the order is invalid
or illegal. In Halsbury's Laws of England, 4th Edn. (Re-
issue) Vol. 1(1) in para 26, p.31 it is stated thus: "If an act
of decision, or an order or other instrument is invalid, it
should, in principle, be null and void for all purposes, and
it has been said that there are no degrees of nullity. Even
though such an act is wrong and lacking in jurisdiction,
however, it subsists and remains fully effective unless and
until it is set aside by a court of competent jurisdiction.
Until its validity is challenged, its legality is preserved".
(See State of Kerala v.

M.K. Kunhikannan Nambiar Manjeri Manikoth, Naduvil
(dead) and ors. (1996 (1) SCC 435).

"Voidable act" is that which is a good act unless avoided,
e.g. if a suit is filed for a declaration that a document is
fraudulent, it is voidable as the apparent state of affairs is
the real state of affairs and a party who alleges otherwise
is oblige to prove it. If it is proved that the document is
forged and fabricated and a declaration to that effect is
given, a transaction becomes void from the very
beginning. There may be voidable transaction which is
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required to be set aside and the same is avoided from the
day it is so set aside and not any day prior to it. In cases,
where legal effect of a document cannot be taken away
without setting aside the same, it cannot be treated to be
void but would be obviously voidable. Government of
Orissa v. Ashok Transport Agency and Ors. (2002 (9) SCC
28)".
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The expressions void and voidable have been subject
matter of consideration before English Courts times
without number. In the case of Durayappah v. Fernando
and others [1967] 2 All England Law Reports 152, the
dissolution of municipal council by the minister was
challenged. Question had arisen before the Privy Council
as to whether a third party could challenge such a
decision. It was held that if the decision was complete
nullity, it could be challenged by anyone, anywhere. The
Court observed at page 158 thus:-

The answer must depend essentially on whether the order
of the Minister was a complete nullity or whether it was an
order voidable only at the election of the council. If the
former, it must follow that the council is still in office and
that, if any councillor, ratepayer or other person having a
legitimate interest in the conduct of the council likes to
take the point, they are entitled to ask the court to declare
that the council is still the duly elected council with all the
powers and duties conferred on it by the Municipal
Ordinance.

In the case of In re McC. (A minor) [ 1985 ] 1 Appeal
Cases 528, the House of Lords followed the dictum of
Lord Coke in the Marshalsea Case quoting a passage
from the said judgment which was rendered in 1613 where
it was laid down that where the whole proceeding is
coram non judice which means void ab initio, the action
will lie without any regard to the precept or process. The
Court laid down at page 536 thus:-

Consider two extremes of a very wide spectrum.
Jurisdiction meant one thing to Lord Coke in 1613 when
he said in the Marshalsea Case (1613) 10 Co. Rep.68b, at
p.76a:

when a court has jurisdiction of the cause, and, proceeds
inverso ordine or erroneously, there the party who sues,
or the officer or minister of the court who executes the
precept or process of the court, no action lies against
them. But when the court has not jurisdiction of the cause,
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there the whole proceeding is coram non judice, and
actions will lie against them without any regard of the
precept or process.

The Court of the Marshalsea in that case acted without
jurisdiction because, its jurisdiction being limited to
members of the Kings household, it entertained a suit
between two citizens neither of whom was a member of the
Kings household. Arising out of those proceedings a party
arrested by process of the Marshalsea could maintain an
action for false imprisonment against, inter alios, the
Marshal who directed the execution of the process. This is
but an early and perhaps the most quoted example of the
application of a principle illustrated by many later cases
where the question whether a court or other tribunal of
limited jurisdiction has acted without jurisdiction (coram
non judice) can be determined by considering whether at
the outset of the proceedings that court had jurisdiction to
entertain the proceedings at all. So much is implicit in the
Lord Cokes phrase jurisdiction of the cause.

In another decision, in the case of Director of Public
Prosecutions v. Head [1959] Appeal Cases 83, House of
Lords was considering validity of an order passed by
Secretary of the State in appeal preferred against
Jjudgment of acquittal passed in a criminal case. The Court
of Criminal Appeal quashed the conviction on the ground
that the aforesaid order of Secretary was null and void
and while upholding the decision of the Court of Criminal
Appeal, the House of Lords observed at page 111 thus:-

This contention seems to me to raise the whole question of
void or voidable: for if the original order was void, it
would in law be a nullity. There would be no need for an
order to quash it. It would be automatically null and void
without more ado. The continuation orders would be
nullities too, because you cannot continue a nullity. The
licence to Miss Henderson would be a nullity. So would all
the dealings with her property under Section 64 of the Act
of 1913. Nome of the orders would be admissible in
evidence. The Secretary of State would, I fancy, be liable
in damages for all of the 10 years during which she was
unlawfully detained, since it could all be said to flow from
his negligent act; see section 16 of the Mental Treatment
Act, 1930.

But if the original order was only voidable, then it would
not be automatically void. Something would have to be
done to avoid it. There would have to be an application to
the High Court for certiorari to quash it.

This question was examined by Court of Appeal in the
case of R. v. Paddington Valuation Officer and another,
Exparte Peachey Property Corporation, Ltd. [1965] 2 All
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England Law Reports 836 where the valuation list was
challenged on the ground that the same was void
altogether. On these facts, Lord Denning, M.R. laid down
the law observing at page 841 thus:-

It is necessary to distinguish between two kinds of
invalidity. The one kind is where the invalidity is so grave
that the list is a nullity altogether. In which case there is
no need for an order to quash it. It is automatically null
and void without more ado. The other kind is when the
invalidity does not make the list void altogether, but only
voidable. In that case it stands unless and until it is set
aside. In the present case the valuation list is not, and
never has been, a nullity. At most the first respondent-
acting within his jurisdiction-exercised that jurisdiction
erroneously. That makes the list voidable and not void. It
remains good until it is set aside.

De Smith, Woolf and Jowell in their treatise Judicial
Review of Administrative Action, Fifth Edition, paragraph
5-044, has summarised the concept of void and voidable
as follows: Behind the simple dichotomy of void and
voidable acts (invalid and valid until declared to be
invalid) lurk terminological and conceptual problems of
excruciating complexity.. The problems arose from the
premise that if an act, order or decision is ultra vires in
the sense of outside jurisdiction, it was said to be invalid,
or null and void. If it is intra vires it was, of course, valid.
If it is flawed by an error perpetrated within the area of
authority or jurisdiction, it was usually said to be
voidable; that is, valid till set aside on appeal or in the
past quashed by certiorari for error of law on the face of
the record. Clive Lewis in his works Judicial Remedies in
Public Law at page 131 has explained the expressions
void and voidable as follows:-

A challenge to the validity of an act may be by direct
action or by way of collateral or indirect challenge. A
direct action is one where the principal purpose of the
action is to establish the invalidity. This will usually be by
way of an application for judicial review or by use of any
statutory mechanism for appeal or review. Collateral
challenges arise when the invalidity is raised in the course
of some other proceedings, the purpose of which is not to
establish invalidity but where questions of validity become
relevant.

Thus the expressions void and voidable have been subject
matter of consideration on innumerable occasions by
courts. The expression void has several facets. One type of
void acts, transactions, decrees are those which are
wholly without jurisdiction, ab initio void and for avoiding
the same no declaration is necessary, law does not take
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any notice of the same and it can be disregarded in
collateral proceeding or otherwise. The other type of void
act, e.g., may be transaction against a minor without
being represented by a next friend. Such a transaction is
good transaction against the whole world. So far the
minor is concerned, if he decides to avoid the same and
succeeds in avoiding it by taking recourse to appropriate
proceeding the transaction becomes void from the very
beginning. Another type of void act may be which is not a
nullity but for avoiding the same a declaration has to be
made. Voidable act is that which is a good act unless
avoided, e.g., if a suit is filed for a declaration that a
document is fraudulent and/or forged and fabricated, it is
voidable as apparent state of affairs is real state of affairs
and a party who alleges otherwise is obliged to prove it. If
it is proved that the document is forged and fabricated and
a declaration to that effect is given a transaction becomes
void from the very beginning. There may be a voidable
transaction which is required to be set aside and the same
is avoided from the day it is so set aside and not any day
prior to it. In cases, where legal effect of a document
cannot be taken away without setting aside the same, it
cannot be treated to be void but would be obviously
voidable.
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(vi) It is well settled that the question of jurisdiction
namely whether a suit is exclusively triable by a revenue
court or a Civil Court can take cognizance of it has to be
decided on the allegations made in the plaint. It is also
further settled that it is the substance of the plaint and the
true nature of the suit that is to be seen to determine the
question of jurisdiction. If in substance the relief claimed
is one which the revenue court alone is entitled to give, the
Jjurisdiction of the civil court will be ousted even though it
may require the revenue court to incidentally determine
some ancillary facts. In order to determine the true nature
of the relief claimed in a suit, the pith and substance and
not the form in which the relief may be couched has to be
considered. Each case has to be examined on its own
particular facts and no universal rule can be applicable to
every case.

ooty fedie—25.05.2026

Page 44 of 58



Xxx
In my view unless a clear finding to that effect is given, the
relief claimed by the appellant cannot be granted. Under
the provisions of Rajasthan Tenancy Act, declaration and
permanent injunction regarding an agricultural land can
be granted only by a revenue court. It cannot be disputed
that a suit for declaration of tenancy rights regarding an
agricultural land has to be filed under Section 88 whereas
a suit for permanent injunction has to be filed under
Section 188 of the Rajasthan Tenancy Act. Section 207 of
the Rajasthan Tenancy Act provides that all suits of the
nature specified in the III Schedule of the Act shall be
heard and determined by a revenue court and no court
other than a revenue court shall take cognizance of any
such suit. A suit for declaration finds place in Item No.5
whereas suit for permanent injunction finds place in Item
No.23 C of the III Schedule. It is thus, very much clear
that the present suit was clearly barred by law as Section
207 of the Rajasthan Tenancy Act bars such a suit from
being taken cognizance and considered by a court other
than a revenue court. The learned trial Court has rightly
arrived at a conclusion that the suit is not entertainable by
a civil Court.

57. 391 UBHR AR ORATE Sed ARG SEYR gRIMfae RdreH
AT 137 /2015 93-d19 Hasti Cement Pvt. Ltd. & Anr vs Sandeep Charan H
fasid 07.032018 I & T Foig # uSlipd SwES & I 9

B B MR R Rfdd e Ud Ioka [Ted ®

gAGR @ fdae & Wdg # g @ 21 Se umifie i1 @

ST 9 gpR 8

YN[ I TR
2025 /7

From what has been noticed hereinbefore, it can be safely
concluded that if the allegation in the plaint/substance of
the allegations in the plaint allege the instrument to be
void and no cancellation is required and without seeking
such cancellation the relief of declaration pertaining to
tenancy rights with regard to the agricultural land in
question can be obtained by the plaintiff, only the revenue
courts would have jurisdiction to deal with the subject
matter of the suit and consequently the jurisdiction of civil
courts would be barred. However, if the allegations made
in the plaint make out a case of document being voidable,
relief of cancellation of such a voidable document can
only be granted by civil court and irrespective of the fact
that the instrument pertains to agricultural land, the suit
would not be barred under Section 207 of the Tenancy
Act. Therefore, the trial court in each case, where a issue
in this regard is raised, based on the stage of the suit i.e.
either based on the plaint averments or the evidence
available on record would have to come to a conclusion as
to whether the facts as alleged, if established or as
established in a case where evidence has been led makes
the instrument void or voidable and decide accordingly.
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The fact that even in a case of a void document a relief of
declaration in this regard has been sought, as laid down
in the case of Rukmani (supra) once the declaration about
status of Tenancy rights is granted, the consequential
relief to the effect that the instrument in question is void
and ineffective can always be granted by the revenue
court.
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11 Section 9 of the Code of Civil Procedure provides thus:

“9. Courts to try all civil suits unless barred -
The Courts shall (subject to the provisions
herein contained) have jurisdiction to try all
suits of a civil nature excepting suits of which
their cognizance is either expressly or
impliedly barred.

Explanation I - A suit in which the right to
property or to an office is contested is a suit of
a civil nature, notwithstanding that such right

YN[ I TR
2025 /7

ooty fedie—25.05.2026

Page 46 of 58



may depend entirely on the decision of
questions as to religious rites or ceremonies.
Explanation Il - For the purposes of this
section, it is immaterial whether or not any
fees are attached to the office referred to in
Explanation I or whether or not such office is
attached to a particular place.” Section 9
empowers civil courts to try all suits of a civil
nature unless expressly or impliedly barred by
any Statute.

12 Section 256 of the Tenancy Act provides thus:

“256. Bar to jurisdiction of civil courts — (i)
Save as otherwise provided specifically by or
under this Act, no suit or proceeding shall lie
in any civil court with respect to any matter
arising under this Act or the rules made
thereunder, for which a remedy by way of suit,
application, appeal or otherwise is provided
therein.

(2) Save as aforesaid no order passed by the
State Government or by any revenue court or
officer in exercise of the powers conferred by
this Act or the rules made thereunder, shall be
liable to be questioned in any civil court.”
Section 256 bars the jurisdiction of civil
courts, save as otherwise provided under the
Tenancy Act. Civil courts are expressly barred
from trying a suit or proceeding with respect
to matters arising under the Tenancy Act or
rules made under it for which a remedy by way
of a suit, application, appeal or otherwise is
provided in the Tenancy Act.

13 Section 207 of the Tenancy Act provides thus:

CIRCENCEI G ISR E
2025 /7
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“207. Suits and applications cognizable by
revenue court only— (1) All suits and
applications of the nature specified in the
Third Schedule shall be heard and determined
by a revenue court.

(2) No court other than a revenue court shall
take cognizance of any such suit or application
or of any suit or application based on a cause
of action in respect of which any relief could
be obtained by means of any such suit or
application.

Explanation.— If the cause of action is one in
respect of which relief might be granted by the
revenue court, it is immaterial that the relief
asked for from the civil court is greater than,
or additional to, or is not identical with, that
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which the revenue court could have granted.”
Section 207 of the Tenancy Act states that no
court other than a revenue court shall take
cognizance of suits and applications of the
nature specified in the Third Schedule. Such
suits can be heard and determined by a
revenue court which has exclusive jurisdiction.
The explanation clarifies that if the cause of
action is one in respect of which relief may be
granted by the revenue court, then it is
immaterial that a relief sought from the civil
court is greater than, in addition to or not
identical to the relief sought from the revenue
court. Where a suit is of a nature specified in
any of the provisions of the Third Schedule,
the bar under Section 256 is attracted and the
revenue courts have exclusive jurisdiction to
try the suit.

14 In Bank of Baroda v Moti Bhai4, a two judge Bench of
this Court dealt with the question of jurisdiction under
Sections 207 and 256 of the Tenancy Act. A bank had
sanctioned a demand loan facility to the respondent for
which the respondent executed a promissory note and a
simple mortgage in favour of the bank. On his failure to
repay the loan, the Bank instituted a suit in the civil court
for recovery. The respondent raised a preliminary
objection that the suit was essentially one for enforcing
the mortgage and that the revenue court had the exclusive
Jjurisdiction to entertain the suit by reason of the
provisions contained in the Tenancy Act. The Trial court
dismissed the objection. Allowing the revision filed by the
respondent, the High Court held that that the mortgage
deed in respect of agricultural lands formed an essential
part of the cause of action. Upon an analysis of Sections
207 and 256 of the Tenancy Act, a two judge Bench of this
Court set aside the judgment of the High Court with the
following reasons:

“5. A combined reading of these two sections would show
that the jurisdiction of civil courts is barred only in
respect of suits and applications of the nature specified in
the Third Schedule to the Act and in respect of suits or
applications based on a cause of action in respect of
which any relief could be obtained by means of a suit or
application of the nature specified in the Third Schedule.
The civil court has no jurisdiction to entertain a suit or
proceeding with respect to any matter arising under the
Act or the Rules made thereunder, provided that a remedy
by way of a suit, application or appeal or otherwise is
provided in the Act.
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A loan given by a Bank to an agriculturist, which is in the
nature of a commercial transaction, is outside the
contemplation of the Act and can, by no stretch of
imagination, be said to be in respect of any matter arising
under the Act... The business of the Bank, in so far as
lending transactions are concerned, is not to lend moneys
on mortgages but the business is to lend moneys.

8. On the question of jurisdiction, one must always have
regard to the substance of the matter and not to the form
of the suit. If the matter is approached from that point of
view, it would be clear that, primarily and basically, the
suit filed by the Bank is one for recovering the amount
which is due to it from the respondents on the basis of the
promissory note executed by respondent 1 and the
guarantee given by respondents 2 and 3.” (Emphasis
supplied) Section 207 read with Section 256 of the
Tenancy Act bars the jurisdiction of the civil courts in
respect of suits and applications of the nature specified in
the Third Schedule to the Act. The question before us is
whether the relief claimed by the appellant can be granted
exclusively by a revenue court under the provisions of the
Tenancy Act.

15 Section 88 of the Tenancy Act provides thus:

“88. Suits for declaration of right:- (1) Any
person claiming to be a tenant or a co-tenant
may sue for a declaration that he is a tenant or
for a declaration of his share in such joint
tenancy.

(2) A tenant of Khudkasht may sue for a
declaration that he is such a tenant.

(3) A sub-tenant may sue the person from
whom he holds for declaration that he is a
sub-tenant. (4) A landholder other than a State
Government may sue a person claiming to be a
tenant or co-tenant of a holding or a tenant of
Khudkasht or a sub-tenant for a declaration of
the right of such person.”

Sl. No. 5 of the Third Schedule provides thus:

“THE THIRD SCHEDULE Suits, Applications and
Appeals under the Act (See Sections 207, 214, 215 & 217)
S. Section Description of suit, application or Period of
Time Proper Court/ No. of Act appeal limitation from
Court Fees Officer which competent period to dispose
begins to of run

“THE THIRD SCHEDULE
Suits, Applications and Appeals under the Act
(See Sections 207, 214, 215 & 217)
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S.No. | Section | Description of suit, application or Period Time from Proper | Court/Officer
of Act appeal of which period | Court competent
limitation | beginstorun | Fees | to dispose of
5. 88 Suit for declaration of the plaintiffs None One Assistant
right :- rupee | Collector

(i) as a tenant, or

(ii) as a tenant of khudkasht, or
(iii) as a sub-tenant, or

(iv) for a share in a joint
tenancy

SI. No. 5 in the Third Schedule read with Section 207 of
the Tenancy Act stipulates that a suit for the declaration of
a right provided in Section 88 would lie before a revenue
court. In a suit where the relief sought for is the
declaration of the right stipulated in Section 88, Sections
207 and 256 read with the Third Schedule bar the
Jurisdiction of civil courts and vest jurisdiction exclusively

with a revenue court.
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2024 IRF A [, ﬁaaﬁmﬂﬁﬁﬁmﬁlwwm
AT 06 BT AR A Bl Y, Y T FHE! Uolldg T ST
&I 20.11.2024 & SR W GG ARG UR By MOBR Ueid el
B0 8| 39 YPR UfIare) 3109 SR ARG T2 & YATH & R (Onus
of Proof) @I -G8 &7 H 3%l BT & | $IW WA &1 R (Onus of
Proof) A&l & JWR WIFIART =Tl BT g Sdid da] & IUR AR
THTOE BT MR (Onus of Proof) ®I fded &= # <l A%l ® | 394
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AT BT HR (Onus of Proof) AT UfIATEl & SUR RHIART 8IT 8 | 59
JHR Ufaard! dqd! G 03 9 04 BT ANfdd (Burden of Proof) &R H
ITHBT V2 2| 39 UPR SId e AT 03 d 04 UfIdTE] IAT 06 B
geT H fe wu A B B S B |

66. TBIT & g dd! I 07 R fAveiyor fhar S=r emufard 21 uadvor |

T G 07 171 UBR ©i—

7. ST FATIGT VTS GV Flaqre GEir 08 N7 &1 10.10.
2012 @ GRY Toflgg JTTHT GRT T 209,/3 H & 1
e 97 @ @éT BT TAT FHART TR 1207 [771% 20.
102012 GINT FIGGIGT Wegr 08 @1 S 1 FIET 918 BT 3T
W @I BT BT B HIROT GIAGIG) G 08 H] GHT 01
gar 97 B Fgaaren SRTel q I9®] W Yed ¥ ol
ST &1

67. UBRUT H TIad] HT 07 JAATSN SRTSN WX Usildg 9= fadie 10.10.

68.

2012 @ GRT JART HI I3 01 IHT RIS UR ITGT BT DIg SMABR el
N 9 Hafd 2| S99 Geg § Sookgdid © b UGN ¥ aual e 01
qEl b U H BEel Bl Mg gl §9 MR W g SRR
TIH—1956 @1 &RI—08 & TEd YOI B Fqwfd H faxmad & @il g
giiaral. A& 01—04 & UUH SO & dIRE BN B AR W GIATSl
JRTSN | ardl &1 1/6 f3war don ufdard) 6= 01-04 Y-S &l
1/6—1,/6 =T au1 #R1 U=l O b1 1/6 R MfRT 21 39 BRO
HAATS RIS TR dAebd) ART Gl O &1 1,/6 B 9 adRiig
g3 O BT 1,/6 BT [Mfed Vel 2 9 MER R WET GEAT 209
AISTT JATAYRT IHaT 06 drET 06 fovar # gfard oy 43 ORI &
B H 01 drar Jom AR Uil qURn @ B3 H 01 dEl ARG W D
AT 8 8 | Ubxor § FaRRGE Y ORI 9 AR g1 IO gIRT (U1
RIS BT ARl fHa 737 & | Sad Il |1 07 ¥ Ufdard] | o1
g ART UeT ORI §RT GHRT AT 209 ANGT JATAYRT IHdT 06 §TET 06
fowar § | ggam™r f3H% 10.10.2012 & §RT 01 <rar A &1 3favor fbar
T B 39 UBR Uladrel G 01 9 HRI Ul ORI §RT @RI 6]
209 HISIT SATAYRT IHAT 06 dr€l 06 (9w H F FIAFT f&d 10.10.2012
@ ERT 01 99T 9 &7 faRvT fHar 137 2| I gfaarar S&ar 01 9 ART
Ul ORI §RT WRRT AT 209 AIGT ATAYRT Iebal 06 4reT 06 fowar #
A g1 &6 10.10.2012 & ERT 01 €l A BT JARY FIRGE
ART U IO & R & IfaEtd & udid BIal © |

T8l Ieegd § fF ufdard) S 01 @ ART Uoh URN §RT @RI
AT 209 HIST JATAYRT IHAT 06 dI6T 06 fo=ar # A q=H1 {3416 10.10.
2012 & §RT 01 ST [ &I JART R & 5 & | TSI yod ¥ @il
PHTIH BRA U GERT HT 209 /3 IHAT 01 €T Bl bl U fhar a1
g1 9 JMER W YR H YoH TUolldg 99 &l 10102012 & RT
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3 JfIBR W 31D AR &I 9 ol [Bd S g U+ &6 8 B
AT B SIRTSI BT 9T B A Saad g9 f&1d 10.10.2012 3MR™T &
B I, 9y 9 MYl T8 © | e IaRfEE 9 AR Ul e &
foRTIT & UTT 319 € @I BG ddb AR BT AT Wl | AR
IR BN YU SMEBR T | 3H BRUT UGG AT 08 HI 99 USidG
qIAET TS &b 10.10.2012 b AWR W HAAIS RO TR
GIeRT SR B AR & S fafdRiTa 787 €1 39 UeR gfiara)
U SR IRIT TT & FHIOE & IR (Onus of Proof) BT fded &= |
AHA BT © | ST THATH BT 9R (Onus of Proof) ATl & SUR ARG
BT B | Sdfd drel gRT Uolldg 99=THT a9 10.10.2012 BT IR™
TR, 39y g Y9l B9 & ey § Py adEell 9 Bl e ggd
T8l fhy S & SR 91l & SUR IARIUT FATUE BT YR (Onus of Proof)
BT a8 B9 | 914 3Ihe X8 B | 399 YA BT ¥R (Onus of Proof)
Wqﬁaﬁzﬁwwmﬁﬁﬁﬁmﬁlwwﬁaﬂzﬁw
07 ®T AT (Burden of Proof) -1 H WHA g B U UHR Sad d-d]
TReT 07 fare] GReT 08 b UeT H HAd &l Sl ® |

69. UhNUT B g TP I&T 02 9 06 WX fAgeiwur fhar &=r smufera 2

T&HROT § D] FEIT 02 T 06 7 UdR T

2 T qIs] 1875 SINIEBIY SETI5—1956 & T8 YU §F
g7l & [Af)s TR EIF & SN GY HIGl STYN B
TSI VTS N FEl 113 4 1,5 187, &evT ]
2011, 201,/2 H & 02—05 &7 @7 GEHN HE 209,
2093 H 1/5 BWIT @& @raerd JfEErT & gIyer gred
FYd P SR GV [dvg JIaard) garded areyd allad sigary
I [IYEITETT 9T @R @& SR &/

6 3FT FaTIA NGl UY Fladic] Wl 06 @ @RI
SIEGBTYI B GIVIT T @Il [FHITT @ STER Y [dvE
JIGT Jandd qieuF qIvld Sy eIl s g &ved
& SfIE &/

70. YBRUT BT JTAThT B+ R Ydid BIdl © b ! GxT 02 9 06 ITS

fFeTem ¥ S ) U § Iad a9l @ faded g aeal &1 Ted
fIeeor | g IR HIRABNI SARIH—1955 &I TRI—188 HI IEI
I8l ydid gian 2| S {6 7/ uaR 2

188. Injunction against wrongful ejectment—
(1) Any tenant whose right to or enjoyment of the whole or a part
of his holding is invaded or threatened to be invaded by his
landholder or any other person may bring a suit for the grant of a
perpetual injunction.
(2) The court may after making the necessary enquiry grant a
perpetual injunction in the following cases, namely-
(a) if there exist no standard for ascertaining the actual
damage caused or likely to be caused by the invasion;
(b) if the invasion is such that pecuniary compensation
does not afford adequate relief;
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(c) where it is probable that pecuniary compensation
cannot be got for the invasion.

(d) where the injunction is necessary to prevent a
multiplicity of proceedings.

71. ST VTSR BIIABNT IATIHF—1955 B TRT—188 b JdllbT H WL

g & gRT—188 & aiid fhdl WIERT RIS R EIeR! ATHRI Bl
JMASRGT § A bR BT Fae / fapan fear i e 8/ fear sime
T B S99 Rafd # aum S / IAfAhaT BRA Irel Afdd BT TS
foRemsT ¥ Urde fhU M @ U 991 T 2| ORI BIIdhR
JAfRA—1955 B TRT—188 &I IULRT—2 H 18 ANersm oy fdu S+
gg = R aRRerfaar aarg 18 28—

afRRerfe feRoy

1. |9 8 W /BF gl 9AIfad AT / e / gale | g
el qHAA D BT og DI AD /HUGUS AR H el
gl

2. |9 SIfIhHT / HFaYH / gAUS 8 UBR Bl &l [ JhAN @l
M wRuTs / &fgfd ugie 18d / Hdfic yard T8l dRar & |

3. |19 39 d2¥ Bl WG B & IffashAvT / aend / gaus | 8
el qHAE Bl offde WRUTE /&fgfd @ U |Wa el
BT |

4. |19 Furen wora fadrel @1 dgedr @ e 7g AMIeId B |

72.39 UHR WL & b YHI0 H USdell & 3faclihd & JJIR W § fb

YHOT H D] G 01 dIGRTIT & YT W A WIHR B D UL
TS RIS R AIENTOT BT HY HITIBR °INd 8 & AER W
AIERTOT B YR WRIGRI 841 90T ®9 I A1Ed. BRIl 8 | o7 Garol
IR TR HAdd AT ardior & Hyad @i sffdarfed 81 u_g
og Repfe H AYgad Wdar] 8 A SHIUGTORM $ bl e
A R o1 ¥ fovre axar &l & aR § $eA fhar S
BT AT & | 59 BRI AT RIS IR SHIUADBRIE DI A
GER RSN 8 & BRU SHIUEHRE & ol AfREd -9 w
faar fafdrs fawToe HRa el @ IR ¥ GIW BF & HR A IR
& B /&8l BT M HIAT qAT JhaH /&fd I gfid far e
9T BN & SMYR UR WIS TS 8 UPROT Bl 991 W T8l & |
39 d9d ® Heg H ARl Sad YAV @ WR (Onus of Proof) I
forfed &= # 3% B B | 39 UBR YA & 9R (Onus of Proof) 3T
giearel & IR AFICRT T8l BT & | G g ufdardl e aed @
AT & AR (Onus of Proof) BT 487 &= # 3%l BT 2 | 399 34
THIUH BT YR (Onus of Proof) ATl & SUR WRAFART 8] 81T 2| 39
THR SHIUTHRIT UAT YHROT ATfdd BRI (Burden of Proof) H 3H I8
g | T T T 02 T 06 SHIUTHRM & faog Affa o Sht 21
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73.

74.

UHROT H D! AT 05 DI AT Ufqaral gRT YABIRG fbad S &
HRUT GoIh I fqeeivor aufard el € | FIshua: Jarvl H g ScRIEeR
JATTA—1956 BT GRT—08 T 09 AJTAR 2=g ITRIMEBR HfSATITH—1956
D JTIA B I—01 B IR & AeF FUfed & IRHAA 84 B Rerfar #
0 YOI YA AT b UUH SO Bl aIRE qraiTor g Uidral A& 01—04
PT 8 ORI YA T BT I wOfd H 1/6 fowdr ard qen wfiard
AT 01—04 BT UADH &I 1,/6—1/6 BRI & AR AN I
AT & | o7t ardl & fUar W&o [uren Y U Bl FEicd H ol g
gfardl S@&m 01—04 @ f2d 9 @R MfRd 1 wg arknTor qadren
RIS BT Uoildg 9= & 10.10.2012 & gRT 01 drel YA & by
T RO BT IR FRAM & ARHRT 1 & | WG el uohiag Ia=mT
faTI® 10102012 & AIRFT T USilag TIAH & R A TR, 3
g Ol 89 @ SR TR SXdull & I 9IfYd &AM & STIHRT 2 |

39 UBR Iad WA GAT 209 TR Ufddrel ] 06 dbad 13 fawar
RIS TR WAGR! UG B & AMBRI § | A1 &l aral Ja-roll 7RISl
W AUA 2R BT ARTSN BT 941 [Afdes fao axa e Aersn
U &R @ ABR 78 & | §9 ISR HAATST STRISH &7 USiidg JI=H
&7 10.10.2012 & ERT 01 &6l YA & by T R0 & faRad oy
Gollag IO BT I B Y IS RSN H F 1<l BT FHof AR
H fafed 3u= 1 /6 By &I RN &1 AfBRI @it fear sier Sfd
gdld 8l 2| S9 UPR Uoiideg =19 faie 10.10.2012 & €RT 3fdRd
RIS bl Ufardl AT 01 F WRI g IR & G-Il RIS H
[Afgd 8 2R ¥ ®9 (BT STpY YY ARSI WX IRGAR dral g
gfcardl &1 g A Hdlfder O SaTol §ovd hRardl STl Sferd
gild BIdT & | 37cT:

ey & fb
darel BT STl SIEd SIAHRbIAIED, HoR  fhT
SlTchT SA e [Sebl ot &bt oifal & b
HASTGT 3TRIGH FAM AT 209 HAIST 3TAGRT
IhAT 06 =T 06 AT & A Uoiideg I=ASATAT
f&elics 10.10.2012 & GRI 01 o=l HH &
P oY 3iaRur denm fgdi d=mer feeies 20.
11.2024 A 13 T&MT & 37201 bl I(gATAT
THA U UIATAdA! AHAIT 3ITA0N Bl IRFHA A
o, 3y g fowardt @ feem Smar 2
A UBR FHdeToll 3RS I[IJ JFJT 209
HAGIT 3MAYAg IhAT 06 =gl 06 fo=ar W
Ufadel JA=T 06 bl dddd 13 faar 3m=reir
BT JATASE AN fhar &ar 21 A UblR
HASTST 3RIGH JAA JAJAT 209 HAIGT TG
IHAT 06 SET 06 TS=AT (gol IhaT 126 f&ar &
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A UAHA I fedies 10.10.2012 FA 20 for=r,
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