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Provision

. UHROT H YAl B Idlidhd fhar AT 9 989 W d494 fbar Tar g
JHROT H BTN <. R AR Uoxor UgTsRig 999 SaRE UhRoT
T&IT 62 /2018 B IGH UREl o[GH BIORI H WIRST 8M & HRIATe!l Bl
R & gU YA gAdls W oF ©vqg Nfder Ui df2dr—1908 &
3Mee—09 TF—04 & dqEd URMT UF UK [HAT TAT T UG H
faecyer 9 gd Haygs Rafda ufshar dftar—1908 @ 3Mew—09 FaH—04
P YIGUTT BT THIT H 3ol fbar ST Sfad udid 81 g1 ord:
fafaet ufshar dfedr—1908 & M09 FIH—04 & WAL BT SGRUT 5
JhR B

ORDER IX
Appearance of parties and consequence of non-appearance

4. Plaintiff may bring fresh suit or Court may restore suit to
file.—Where a suit ‘is dismissed under rule 2 or rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside, and if
he satisfies the Court that there was sufficient cause for such
failure as is referred to in rule 2, or for his non-appearance, as
the case may be, the Court shall make an order setting aside the
dismissal and shall appoint a day for proceeding with the suit.

Interpretation

. UHRUT H Ayl | gd |augH Hfder ufshar dfta—1008 & 3MQe—09
fRH—04 & UTGITH &1 AEAHIT AT §RT H TS ARAT BT YHROT 4
e fear ST Sfud udid 8idr 81 39 ded § AMH Ssil S
GIATAd gINT AIR 1966 ORISSA 232 3dl+ Prahlad Pursty vs Sheokh Abdul
Rahman ~H f&did 21.01.1966 &1 o ¥ faoim & ffaa gfssan
ART—1908 & IMMQU—09 IH—04 & UTGer™ &I fad=dr HRd g =TIH
geefa yfaufed fRa 2| e arifires OR1 &1 SEx0T 39 UeR 28—

2. Order 9, Rule 3, C. P. C. lays down that where neither party
appears when the suit is called on for hearing, the Court may
make an order that the suit be dismissed. Order 9, Rule 4
enacts that where a suit is dismissed under Rule 2 or Rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside and if he
satisfies the Court that there was sufficient cause for his not
paying the Court fee and postal charges (if any) required within
the time fixed before the issue of the summons, or for his non-
appearance, as the case may be, the Court shall make an order

setting aside the dismissal \and, shall. int a day for
proceeding Withg-lﬂgrs] LUre 1\ ot i?e\nﬁgpd)

If the suit is di@iﬂé&@ﬂwﬁéﬂn@'@m 8\ KHpat. where
the defendant a40B&{} and the ple does_not appear when

the suit is calle %o?@?éhﬁ% o ﬂiiﬁé”d%ﬂéscribes that
the plaintiff may&dpR for& set the dismissal aside.
Order 9, Rule 9, Sub-rule (2) lays down that no order shall be
made under this rule unless notice of application has been
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served on the opposite party.

The learned Munsif examined all the provisions and was of
opinion that as Order 9, Rule 9 (2) clearly makes provision for
service of the notice of the application for restoration on the
opposite party, defendant has no right to contest the proceeding
under Order 9, Rule 4 which makes no provision for service of
notice of the application on the opposite party.

3. Thus two important questions arise for consideration:

() Whether service of notice on the defendant in a
proceeding under Order 9, Rule 4, C. p. C. is
mandatory; and

(i) Even if the service is not mandatory, whether the
defendant can be debarred from contesting the
proceeding when he is present in Court and wants to
contest the same.

4. Order 9, Rules 9 and 14 make it clear that service of notice
on the opposite party is mandatory. Rule 14 says that no decree
shall be set aside on an application under Order 9, Rule 13,
unless notice thereof has been served on the opposite party.
Order 9, Rule 4 does not make similar provision. Absence of
corresponding provision in_Order 9, Rule 4 does not
necessarily mean that in no case service of notice is mandatory.
It can, however, be said generally that notice on the opposite
party need not be served in a proceeding under Order 9, Rule
4. In certain cases, service of such notice is essential. In ILR
1949-1 Cut 572: (AIR 1951 Orissa 266), Ratnakar Ray V.
Kulamoni Ray, a Bench of this Court examined this question.
Ray, C. J. observed as follows:

"If the suit had not been set down ex parte against

them and if they were going to be bound by the

order of restoration that had been passed, | do not

understand how any order affecting them could be

passed in their absence. Some support is prayed in

aid from the absence of a provision in the terms or

the like of Sub-rule (2) of Rule (9) of the order

from Rule 4. But that does not necessarily mean

that in any default under Order IX, Rule 3,

restoration can be had in the absence of the

opposite parties. There can be a case in which

defendant has not at all appeared or having

appeared has not filed any defence. In such cases it

is quite possible that the Court, in its discretion,

may say that no notice is necessary to be served

upon him- in the matter of restoration, as he must

be served again after the suit is restored to its file.

But what about the case in which the defendant

had entered into contest and had put the plaintiff to

proof of his case? In these cases certainly the

dismissal of the plaintiffs' suit, be it under

whatever provision of the Code, gives rise to a

valuable right in his favour. It is difficult to

conceive that they can be deprived of that right

without being heard. It may be said even without

restoration the plaintiff has a right to fresh suit on

the saméSigusrattiretidd ot Vierifeesd, but that

does not answer the de’ use. It may be

for the pyigfIeatyOsignieehyp K eghall KIARRYr is

necessaryfaeway of paymenf” urt-fees and the

plaintiff Mayen@AR4abI2. iR1e3B B suit.

There is RbayomeBe [a i een cup and lip.

Under the circumstances, right to prevent

restoration of the suit is no doubt a valuable
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right".
The aforesaid observation has my respectful concurrence. The
position, therefore is that generally a notice to the opposite
party is not essential in a proceeding under Order 9, Rule 4, C.
P. C. There may, however be cases where a valuable right of
the defendant may be affected. In such cases service of notice is
mandatory. It is not necessary to examine whether service of
notice in this case was mandatory as in fact without service of
notice the defendant appeared in the case and wanted to
contest.

Audi Alteram Partem
6. S UBR UlhITHD BIA T4 GAdls & UThfdd NGid & AL Hael Bl
FASHT UHROT H 3MaeId & | 39 g A Soaad el R Rifda
ardred 214 /1954 3T Sangram Singh vs Election Tribunal, Kotah, Bhurey Lal
Baya ¥ faid 22.03.1955 &I fa I fofa & fufae ufshar dfear—1908
@ AQ—09 [FRIM—07 & UIgg= &I [IRJd A9==T v a9 gdrs &
PR Ud UihaTe s I & 7ed Aaell ol fJaaer &) 2| Sad a1
gl & Nfaa ufshar Aida—1908 & 3Mav—09 FIH—04 & UMGU &
dgd URd WRA—ud & FUgE H yRiRiedT TR 7| ofd: &l Ad
I & UTERTe URT BT SEI0T 59 JHR o:—
Next, there must be ever present to the mind the fact that our
laws of procedure are grounded on a principle of natural
justice  which. requires- that men should not be condemned
unheard, that decisions should not be reached behind their
backs, that proceedings that affect their lives and property
should not continue in their absence and that they should not be
precluded from participating in them. Of course, there must be
exceptions and where they are clearly defined they must be
given effect to. But taken by and large, and subject to that

proviso, our laws of procedure should be construed, wherever
that is reasonably possible, in the light of that principle.

The existence of such a principle has been doubted, and in any
event was condemned as unworkable and impractical by
O'Sullivan, J. in Hariram v. Pribhdas. He regarded it as an
indeterminate term "liable to cause misconception™ and his
views were shared by Wanchoo, C. J. and Bapna, J. in
Rajasthan: Sewa Ram v. Misrimal. But that a law of natural
justice exists in the sense that a party must be heard in a Court
of law, or at any rate be afforded an opportunity to appear and
defend himself, unless there 'is express provision to the
contrary, is, we think, beyond dispute. See the observations of
the Privy Council in Balakrighna Udayar v. Vasudeva Ayyar,
and especially in T. M. Barret v. African Products Ltd. where
Lord Buckmaaster said "Do forms or procedure should ever be
permitted to exclude the presentation of a litigant's defence".
Also Hari Vishnu's case which we have just quoted.

In our opinion, Wallace, J. was right in VenkataSubbiah v.
Lakshminarassimham in holding that "One cardinal principle
to be observed in trials by a Court obviously is that a party has
a right to appear and plead his cause on all occasions when
that cause comes on for hearing"”, and that "It follows that a

party should n i that\rjght: in fact the Court
has no option%fﬁﬁ%dﬁ%tﬁm \) \ 'sfjéj Code of Civil
Procedure deprives him of it".| ‘

Digitally sign y Keghav Kumar

Meen S,
Date: AL 9533 1ST .
7. ?{Qﬁ JhX Y& DX gINI Hégsbh{eﬁélffﬁ(ﬁ dd NSEIE Eﬁ YUldhldd [Hgld E%

C

AeY Geul Dl FHSFT BT H 2| 39 B A STAad
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T gRT Rafdet 31Ut 768 /1963 S9ATT Arjun Singh vs Mohindra Kumar
# fedie 13.12.1963 @1 o ™ fola & Ryfaa ufdsar wfgar—1908 @
JATQT—09 FFRIH—07 & U™ & SFUANT & oy UITW BReb (Sufficient
Cause) & IR ¥ fada a=d g <& gefd ufoufed & 2| Saa
e geid & Nfda ufehar dfed—1908 & ee—09 MIH—04 &
Urae™ & ded URd WU & MuiEd § yhiedr WE g 3
Iad IS Id & UNHTD IRT BT I 39 IR -

Before proceeding to deal with the arguments addressed to us
by Mr. Setalvad-learned counsel for the appellant, it would be
convenient to mention a point, not seriously pressed before us,
but which at earlier stages was thought to have considerable
significance for the decision of this question viz., the difference
between the words "good cause" for non- appearance in O. IX,
r. 7 and "sufficient cause™ for the same purpose in O. IX, r. 13
as pointing to different criteria of "goodness™ or "sufficiency"
for succeeding in the two proceedings, and as therefore
furnishing a ground for the inapplicability of the rule of
resjudicata. As this ground was not seriously mentioned before
us, we need not examine it in any detail, but we might observe
that we do not see any material difference between the facts to
be established for satisfying the two tests of "good cause" and "
sufficient cause". We are unable to conceive of a "good cause"
which is not "sufficient™ as affording an explanation for non-
appearance, nor conversely of a "sufficient cause" which is not
a good one and we would add that either of these is not
different from "good and sufficient cause™ which is used in this
context in other statutes. If, on the other hand, there is any
difference between the two it can only be that the requirement
of a "good cause" is complied with on a lesser degree of proof
than that of “sufficient cause™ and if so, this cannot help the
appellant, since assuming the applicability of the principle of
res judicata to the decisions in the two proceedings, if the court
finds in the first proceeding, the lighter burden not discharged,
it must afortiori bar the consideration of the same matter in the
later., where the standard of proof of that matter is, if anything,
higher.

8. Ul UBR AMHNT STaad el gRI fafdad ordiel 1467 /2011 SHd™
Parimal vs Veena @ Bharti 1éf ﬁ?ﬁﬁ 08.02.2011 El"ﬁ ﬁ'ff Tl?j ]%I'Uﬁ ﬁ fafaer
UfshdT Gi2d—1908 & a—09 fFAH—13 & UMY & SUANT & fofy
AP g dRD (Sufficient Cause) & IN H =S Q"E'I?f gfcrarfed
Py 21 Saa =fis gfd fifde ufhar dfdar—1008 & 3mee—09
FIH—04 & UTaE| & UM & fol 3Maedd RS I ol BT g
AaR® & | s urifire IRT BT S0 39 IR 8-

9. "Sufficient Cause™ is an expression which has been used in
large number of Statutes. The meaning of the word "sufficient"”
is "adequate” or "enough”, in as much as may be necessary to
answer the purpose intended. Therefore, word "sufficient”
embraces no more than that which provides a platitude which
when the act done suffices to accomplish the purpose intended
in the facts and circumstances existing in a case and duly
examined from the view point of a reasonable standard of a
cautious man. In this context, "sufficient cause™ means that
party had not a%t i ere was a want
of bona fide on’i Fgﬁﬁrg \?%w%{nvé?rﬁr%%rcumstances of
a case or the p rty. c not be|

ave been "not actlng

diligently" or n9 'QH EFRANA YRR acts and
circumstances " 5 ground to
enable the C 8[ &‘? 'g(ti;fsfgixion for the
reason that Whenever é cour

es discretion, it has to be
exercised judiciously. (Vide: Ramlal & Ors. v. Rewa Coalfields
Ltd., AIR 1962 SC 361; Sarpanch, Lonand Grampanchayat v.
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Ramgiri Gosavi & Anr., AIR 1968 SC 222; Surinder Singh
Sibia v. Vijay Kumar Sood, AIR 1992 SC 1540; and Oriental

Aroma Chemical Industries Limited v. Gujarat Industrial
Development Corporation & Another, (2010) 5 SCC 459).

Laps of Advocate
9. TH PR UHHR & AIHRT & WR R WRI Td gAdls & Uhiad

RIgld & weg eel &I FHSET YR ¥ AEaWh 2| 39 v AL
STIdH T g1 afdet sriiel 484 /2005 SHATT State Of Nagaland vs
Lipok Ao & Ors H fasd 01.042005 & o ™ Ao & oRdmm
HAFTIH—1963 BT gRI—05 UL & d8d o & SULHA & U BRI
(Lapse of Advocate) & &gl ¥ o= HRd BY fagd A=A &I 2| Iad
<1 geeid fafder Ufshar Widdi—1908 @& 3Mae—09 FRIH—04 & UTGET
& d5d Wd wRiT-uE & e § uifiear @ 21 e Sad
e greid & forad UrifiTe ORT &1 S0 39 JHR 8

What constitutes sufficient cause cannot be laid down by hard
and fast rules. In New India Insurance Co. Ltd. v. Shanti Misra
(1975 (2) SCC 840) this Court held that discretion given by
Section 5 should not be defined or crystallised so as to convert
a discretionary matter into a rigid rule of law. The expression
"sufficient cause™ should receive a liberal construction. In Brij
Indar Singh v. Kanshi Ram (ILR (1918) 45 Cal 94 (PC) it was
observed that true guide for a court to exercise the discretion
under Section 5 is whether the appellant acted with reasonable
diligence in prosecuting the appeal. In Shakuntala Devi Jain v.
Kuntal Kumari (AIR 1969 SC 575) a Bench of three Judges had
held that unless want of bona fides of such inaction or
negligence as would deprive a party of the protection of Section
5 is proved, the application must not be thrown out or any delay
cannot be refused to be condoned.

In Concord of India Insurance Co. Ltd. v. Nirmala Devi (1979
(4) SCC 365) which is a case of negligence of the counsel
which misled a litigant into delayed pursuit of his remedy, the
default in delay was condoned. In Lala Matu Din v. A.
Narayanan (1969 (2) SCC 770), this Court had held that there
is no general proposition that mistake of counsel by itself is
always sufficient cause for condonation of delay. It is always a
guestion whether the mistake was bona fide or was merely a
device to cover an ulterior purpose. In that case it was held that
the mistake committed by the counsel was bona fide and it was
not tainted by any mala fide motive.

In State of Kerala v. E. K. Kuriyipe (1981 Supp SCC 72), it was
held that whether or not there is sufficient cause for
condonation of delay is a question of fact dependant upon the
facts and circumstances of the particular case. In Milavi Devi
v. Dina Nath (1982 (3) SCC 366), it was held that the appellant
had sufficient cause for not filing the appeal within the period
of limitation. This Court under Article 136 can reassess the
ground and in appropriate case set aside the order made by the
High Court or the Tribunal and remit the matter for hearing on
merits. It was accordingly allowed, delay was condoned and the
case was remitted for decision on merits.

Signggyse;iNot Verified
10. 3 UBR UETBR ERT {53 T3 b O | qeErs @ wrefie Rigid @
T < @ T Ij_)ﬁlo—ﬁag .sugln?d'ﬁ y Ke giaéfllg_%?nar N |
faeell gRT c™M (M) 103B) @212@26%2&9 )RS 621 S Vijay Gupta vs
Mr. Gagninder Kr. Gan hle%?%}issﬁ ﬁL@dM.O?.ZOZZ 31 fou T fAofg |

fafder ufshar |f2dr—1908 @& aMae—06 fFRIM—17 & URgH H ddg Y
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(Due diligence) & A4y # fadaT axd gy g&Id gfearfed fhar g1 Sad
1 geeid fafder ufshar di2di—1908 @ 3Mas—09 FRIH—04 & UTGET
T ded WA URM-uE & ol § gifiear @ 21 e Sad
e geid & URIfTe ORT BT SER0T 39 UHR B

(xii) The proviso to Order VI Rule 17 prohibits, again in
absolute terms (as is apparent from the use of the word “shall”),
allowing of an application for amendment after commencement
of the trial, unless the Court finds that, in spite of due diligence,
the party could not have raised the matter prior thereto. The
latter part of the proviso, which excepts its application where
the Court is satisfied that, despite due diligence, the amendment
being sought could not have been raised before trial
commenced is, of course, a matter entirely within the subjective
discretion of the Court. Chander Kanta Bansal v. Rajinder
Singh Anandl12 adopts, to understand the expression “due
diligence”, the following definition from Words & Phrases, Pmt
Edition, 13A, of the expression:
“‘Due diligence’ in law means doing everything
reasonable, not everything possible. ‘Due diligence
means reasonable diligence; it means such
diligence as a prudent man would exercise in the
conduct of his own affairs.”
Having relied on the above definition, the Supreme Court, in
Chander Kanta Bansall2, defined “due diligence” as meaning
“the diligence reasonably exercised by a person who seeks to
satisfy a legal requirement or to discharge an obligation”.
Consolidated Engineering Enterprises v. Principal Secretary,
Irrigation Department13, in like terms, defined “due diligence”
as “a measure of prudence or activity expected from and
ordinarily exercised by a reasonable and prudent person under
the particular circumstances”. Importantly, therefore, “due
diligence” connotes reasonable diligence, keeping in view the
circumstances of the case. These twin considerations have,
therefore, to inform the Court seized with the issue of whether a
litigant, before it, had exercised “due diligence”. The elasticity
of the expression is self-evident. If trial has commenced, the
Court would then have to examine, on facts, whether the party
was unable to raise the matter before trial commenced, despite
due diligence.

11. 391 PR AT STadd. ORIty gRT- Nifder erdia o1diel 1893 /2008
399l Chander Kanta Bansal vs Rajinder Singh Anand ¥ fedid 11.03.2008
oI 3 I oy | Rafda ufshar |ia—1908 & qe—06 FRAH—17 &
TRgd H IAW MY (Due diligence) & Hag #H fqded &d gY =
gfeorfed fear g1 Soa =fie s fafda ufear wfear—1908 &
Aqe—09 FIA—04 & AWM @& ded URd WeA-ud & foige |
URIRTRAT IGA 7 | oIt & 11D el @ YRS U7 BT IEI0T 39
UHR i

17 (cererennn )It was brought to our notice that both sides have closed
their evidence and completed their argument, but only at this

stage the defengiéﬂlgi % swj plicatipn for amendment of
her written sta '55 Pﬁ O%QWéﬁﬁ% gh first part of
Rule 17 makes it clear. th mei nt of pleadings is

permitted at ar@' H%ﬁ'@@@@;@ NgY K& imposes
certain restri es /[ a after the
commencemen %ﬁ d%iagfﬁe%ent shall be
allowed. How &aqpt?t % that in spite of "due

diligence" the party could not have raised the matter before the
commencement of trial depending on the circumstances, the
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court is free to order such application. The words "due
diligence” has not been defined in the Code. According to
Oxford Dictionary (Edition 2006), the word "diligence” means
careful and persistent application or effort.

"Diligent” means careful and steady in application

to one's work and duties, showing care and effort.

As per Black's Law Dictionary (Eighth Edition),

"diligence™ means a continual effort to accomplish

something, care; caution; the attention and care

required from a person in a given situation. "Due

diligence”
means the diligence reasonably expected from, and ordinarily
exercised by, a person who seeks to satisfy a legal requirement
or to discharge an obligation. According to Words and Phrases
by Drain-Dyspnea (Permanent Edition 13A) "due diligence"”, in
law, means doing everything reasonable, not everything
possible. "Due diligence" means reasonable diligence; it means
such diligence as a prudent man would exercise in the conduct
of his own affairs. It is clear that unless the party takes prompt
steps, mere action cannot be accepted and file a petition after
the commencement of trial. As mentioned earlier, in the case on
hand, the application itself came to be filed only after 18 years
and till the death of her first son Sunit Gupta, Chartered
Accountant, had not taken any step about the so-called
agreement. Even after his death in the year 1998, the petition
was filed only in 2004. The explanation offered by the defendant
cannot be accepted since she did not mention anything when
she was examined as witness.

Inherent Power of Court

12. 34T YBHR UlhATHSD B Ud Fadlg & Uhidd Rgid & de dadl ©
qed <RI B Ifdf+ied el BT FHSHT YHROT § qMaeqdh & | 59
Tq AFFI STadH OETed gRT Nfdel ordiel 768 /1963 AT Arjun
Singh vs Mohindra Kumar ¥ fedi® 13121963 &1 3 T foiy & ffaa
UfshdT AfRA—1908 @ ATGT—09 RF—07 & UAEE & SIUANT & forg
R @ fdied wfdadl & IR ¥ [99gar a=d gu <idd geld

gfqurfed &y &1 Saa =fis

gefd & e ufshar df2dar—1908 &

3Mee—09 I¥—04 & U= & ded g WR-ud & olE |
AR T & | 31 IFT MG gRIA & UdRd IR BT IEI0T g9

JhR Bi—

It is common ground that the inherent power of the Court
cannot override the express provisions of the law. In other
words, if there are specific provisions of the Code dealing with
a Particular topic and they expressly or by necessary
implication exhaust the scope of the powers of the Court or the
jurisdiction that may be exercised in relation to a matter the
inherent power of the Court cannot be invoked in order to cut
across the powers conferred by the Code. The prohibition
contained in the Code need not be express but may be implied
or be implicit from the very nature of the provisions that it
makes for covering the contingencies to which it relates, We
shall confine our attention to the topic on hand, namely
applications by defendants to set aside ex parte orders passed
against them and reopen the proceedings which had been

conducted in ”@[g‘PFé‘EE?re Notf\/e\rified

Digitally. si %ﬁik
13. 54T UbR ATl e%%%ﬁ ,,

JUATS TS difhddr wpal: g8l 20

%’U{%szgf MR / faweiyor #
34T 2| 39 Bg AL

golleldlq 3 Wﬂ'ﬁegigl :CSRgHé)t}@gozz 3qdId Assam Gramin Vikash
Bank vs Prakash Borah ¥ fGHid  06.08.2022 Pl ﬁ?ﬁ Ty Aoy § ffaa
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gfshar AfZd—1908 & MQAU—09 FRIA—07 & UM@YM & d8d UK
geF-ua & e @ 9Rg v @1 R W @Rd & e H
fJdar & ©1 So e g & fHfda ufbar dfzd—1008 &
3Mae—09 IH—04 & Yrge= & ded Uvgd WiF-ud & folaE |
UTARTHRAT W T | 3 Iad NS geid & UNHd IRT & IEI0T 34
JHR T—

28. Let this Court consider the second reason. The Court below

did not consider the reasons assigned in the said application

and merely held the reasons were unsatisfactory. The Court

was required to assign reasons why the grounds assigned were

held to be unsatisfactory. It seems that the Court below was

satisfied by the first ground and did not find the necessity to

record reasons while deciding whether good cause was shown

or not. The said order dated 02.11.2021 therefore on the face of

it, in the opinion of this Court, is liable to be interfered as the

Court below had failed to exercise a Page No.# 21/23
jurisdiction conferred upon it by law.

Allowed
14. 5 UPR ITAT §RT YHaRHI HRIAs! I FRE $9 8g STgAd
Maedd URRIRT BT T UHx0 H MaeIS & | 39 vG AMEY
Sclglde Sod el gl Re MUSIT  54978/2014 394 Raj Kumar
Agrawal vs Suresh Chandra Jain § f@i® 10042015 &1 ¥ T fooig &
fafde ufshan Hied—1908 & <MQT—09 FIH—13 & UIGEE & FUANT
& oIy IR gRT SgHd fhd S Ay GfRga HRU & aN H BB
faely gRRerfadl @1 fqde@r o = | Sad <lde geid Nfda ulshar
AlET—1908 @ 3MaT—09 FIH—04 & UTGE & Td Ud Ur—us &
o # g e § | o Sad NTRe §Rid & UriRe UR7 Bl
SEX 39 UBR T—
When an application for setting aside ex parte decree is made
by the defendant, the court should consider whether the
defendant was prevented by "sufficient cause™ from appearing

before the court when the suit was called out for hearing.
"Sufficient cause" is a question of fact.

The following causes have been held to be sufficient for the
absence of the defendant;

(1)bona fide mistake as to the date of hearing;

(2)Late arrival of a train;

(3)sickness of the counsel;

(4)fraud of the opposite party;

(5)mistake of pleader in noting wrong date in diary;
(6)negligence of next friend or guardian in case of minor
plaintiff or defendant;

(7)death of relative of a party;

(8)imprisonment of party;

(9)strike of advocates;

(10)no instruct%&gmqyf;?ammfve* iﬁed

Digitally sign y Keghav Kumar
Meena Not All¢

_ ate; 12
15. 24T JhR <RIl Wlf ;

. eason:
maegs gRRAfadl &1 wHsiHr
Solee S e g1 Re U™ 54978/2014 94T Raj Kumar
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Agrawal vs Suresh Chandra Jain H faqie 10.04.2015 &1 o T fAoig o
fafder ufdhan |led—1908 & JAQT—09 FRIH—13 & UIARH & SUANT
@ folU RIS g1 AgAd 81 fhd S Iy gfdagad &R & IR H
® faRy gRRfT @1 faa=mr o © | Sad =1ie greid fRifde ufhar
AET—1908 & 3MQT—09 FIH—04 & UTGe™ & Td Ud Ur=—us &
o U I B | 31 Sad [Tie Rid & UrdRe URT @l
SEY 59 UhR g—
The following causes, on the other hand, have been held not to

be sufficient for absence of the defendant for setting aside an ex
parte decree;

(1)dilatory tactics;

(2)bald statement of noting wrong date in diary;

(3)negligence of party;

(4)counsel busy in other court;

(5)suit of high valuation;

(6)absence of defendant after prayer for adjournment is
refused;

(7)hardship of defendant;

(8)absence to get undue advantage;

(9)mere thinking that the case will not be called out; not taking

part in proceedings, etc.

Conduct of Party

16. 3 UHR YGTHR & AR Td Gals & UGiad Ngid & #ed geg
DI FASH UBROT H IMAD T | $F v AFAIG Ieadq FRAd §RT
IRy oAl ATRIDBT 17942—43 /1999 STA G.P. Srivastava vs Shri R.K.
Raizada & Ors § f&T® 03.032000 &1 &y @ fofg #§ fafda ufdhan
HAIET—1908 & 3@W—09 FH—07 & WAL & U & g 3faegeh
PRD H F Th HR® UEHR BT 3MART (Conduct of Party) BT a9 H
G d IR H A% geid ufiufed fB €1 Se <iile g @
fafde gfshar dfedi—1908 & 3M<w—09 MFH—04 & UGHTT & dad UK
rRi—ud & e d grdfiTedr W g | o Sad e g ®
AT ORT T SEN0T 3 JhN B

Under Order 9 Rule 13 C.P.C. an ex-parte decree passed
against a defendant can be set aside upon satisfaction of the
Court that either the summons were not duly served upon the
defendant or he was prevented by any 'sufficient cause' from
appearing when the suit was called on for hearing. Unless
'sufficient cause' is shown for non-appearance of the defendant
in the case on the date of hearing, the Court has no power to set
aside an ex-parte decree. The words "was prevented by any
sufficient cause from appearing” must be liberally construed to
enable the court to do complete justice between the parties
particularly when no negligence or inaction is imputable to
erring party. Sufficient cause for the purpose of Order 9 Rule

13 has to be canstrued as elastic expressign for which no hard
and fast guide%gr}@fﬁ!)@epmetveﬁ%@ urts have wide
discretion in deciding the suff gt keeping in view the
peculiar facts BH@itabyS ) Kegheasd<umakufficient
cause' for noriﬁ\;?ifp@g?b%cée ul:gf%rr’ &i e%%;gs QelD which the
absence was e e @eee x-parte and
cannot be strefdRAS@TeRUHHESISH circumstances anterior

in time. If 'sufficient cause’ is mal t for non appearance of
the defendant on the date fixed for hearing when ex-parte
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proceedings initiated against him, he cannot be penalised for
his previous negligence which had been overlooked and thereby
condoned earlier. In a case where defendant approaches the
Court immediately and within the statutory time specified, the
discretion is normally exercised in his favour, provided the
absence was not malafide or intentional. For the absence of a
party in the case the other side can be compensated by
adequate costs and the lis decided on merits.

SWIgd fafers yrgerd vd =gifde geidl & oW # Rufde ufdhan
AEAT—1908 & 3MTQT—09 MFH—04 & 3Tl | A Bl © b (bl
ghReT H T ueTdpR & g gaars & [ W SuRed 781 8 W
RITTed §RT UhaRbT HRIATs! 3Fel H ol 8Y &I T3 3IH HRAE! |
ST UeThR gRT TRATTI §RT B 7Ts UhdRbI HRIdIel Bl RId Hd
8Y GAdIs Pl AR I oY AU FURAT BT U BRI YRJd B
TR B A B gY I F Bl T3 YhdRB] HRIAET Bl
fRET B & A W AT S AEHA B Sad AT UraemE
IiRe gl & ded H ffdd ufbar «|fdar—1908 & s<w—09
F—04 & TBd UKD URA-UF Sad YU 9 IS Rl gRT
giaaTied aR1eT W Sig AT S Maedsd & |

UHROT H JHd bl UagEl FifdE geeidl & ded H fufder ufshar
AfEd—1908 @ 3MaY—09 FIH—04 & Ted WA URF—Ux &l Sad
YT g =71 gEeidl g1 gfauifad uRiefor R e g fagetvor fha
ST 39D © | b0l H Wedl gRT Yoy & Sffdrqadt g1 gdlg ol
fAfr &1 SR T8 814 @I AR dard 8¢ Rifdel gfshar |f2dr—1908
@ Aee—09 FIH—04 & Ted b 17.052022 I HA IMAT & 3cH
R # @RS {5 S &I FRET R gY U gAdTIs UR o 91 S
UTRi—Us fHIe 17.07.2023 BT UKIA a1 7 |

UhRoT H Fdyerd gifl gIRT fasie 17.05.2022 Pl el <@l & fH URAT H
GRS fd S &1 IR 9’ 8¢ 4 a1l W o 99 UeThR @
SR TR T MRVl T fageryor fosar S smavasd © | fadid 17.05.
2022 DI UTITTOT BT JFURLART H Jad UFIGell A BIGRI IIGH URdl H
GRS B < TS| YHRoT H Wdr gRT S Uei—us  3fcd
M09 IA—04 dRa f&dd 17.05.2022 ®T &I T3 3fed URAT &I
e & &1 fRAld 17.072023 & B9 420 o & o @y &
T U (a1 AT 7 | 91T BT UBRT bl SR B 6 SuRid urefi
R BRI UIAI—U3 ®YId 480 & &1 ol 3afe & U UL BT
ureff & ATIRATEIgdd SRVl B T HRAT ] Md UHT H ureff @1
Jgars &I Al & a9 H ISR T8l 8 & BRI B0 Bl gAT
BRI & FagT H fqgeryor fhar ST aeys B |

TR H HAGH Urefl gIRT f3AIe 17.05.2022 BT Hol &Ta1 & AGH URAT H
TRt f5d o a1 FgnatargiNot Verfigtdur o= araq uvga Tafa
BHROT BT faeryor ﬁv_al]_')FIT;hT SUEN | RIRIEEIC I CIRCEG (Y
T B LA IRy Iar o st R we ¥ qen <
UEBR bl Al Bafeef@24n2. :3FABTHAT AT g U
gl @ TeeR RERATOH YR wx amm Rie yaver &
TSR AU FAET JTIR U PR & & | eI H [aREA
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IS W A gag @ Ay w® eifdge & SuRerd 78 89 W
THRG] HRIAE! 3 H 3 Sl & | S9d YhaRbl HRIAE! ol T
UIHR dh 9gd O A1 RN oreRve e W ugadl zl fed
RS H JARIGdT B TR | WA H @R &7 SIS GHR DI 2]
o 9r9q fafer &1 GATT Rigid €| UbRoT H dedell & qrar H YRl
HRIATE] 3 H @I U QAT 37eH URdT # @RSl fhar g el
TR H YhoRT HRIATE] 3 H old gY &dl 37eH URdl H @RSl b
WM R UEBR AT T o Fbdl & | g dedell & ad H uiReEr
IS P HZAYUT ANTG REAT & | T AT Bl Al Hgcayul fdarg
& Ued Bl 941 JorEnger e [ B dae ufhardts w4 $I auls |
AT | 9ex 81 bl Ay | g8l Refd 39 UoR € b arar o)
YRR R H 2 | Yfdardl &l 9rdl & S & Gued g YA 3faR
T BT 3T 1T @ Q1A BT g GAdTS UR o | URarey Bl et
gfd B Whid AEl B §1 39 YR Uil g1 Smred ueil &
95 B FRfEd H orEner WM SR gg gAdie B STEaER
UG &R o FeAd © | 31

3fresr 8 fb
greff gy fBifder ufeberr fdar-1908 @&
3713eT-09  feigH-04 P Tsad yUxgd
grefeir-gsr - iR fer - Gitaee Hed
greferr—gsr U< 3igH Qodl A J@for e
Bl I8 PHraidl @l fereed dIad FU ger-
gerarg e fererm oirar &1

I 0Ty AR gRT oSl &A1 02.12.2024 Pl foRgdran SR gTeR Ud Hlg g
SR BT SR AR golalrd Gl T |

(b3 HAR AT R TTE)

Heldd dhefdcy

TEATAT I —aTSHR

Signature Not Verified

Digitally signéd'gke av Kumar
Meena

Date: 2024.12.0 :21:33 IST
Reason: SeIfAttﬁFﬁd
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