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144. Applicatidbighaititt@ohot-\iertheghd in so far as a
decree or an order is varied or any appeal, revision
or other proceeigjitalty gsgm@bke iKedmiarany suit
instituted for thiglpwpase, the Cour” passed the decree or
order shall, oDéte: pPREAOANOALANOG4Y ISTitled to any
benefit by way BaasomidselfA ¥sk, cause such restitution

to be made as will, so far as may==d place the parties in the
position which they would have occupied but for such decree or
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order or such part thereof as has been varied, reversed, set
aside or modified; and for this purpose, the Court may make
any orders, including orders for the refund of costs and for the
payment of interest, damages, compensation and mesne profits,
which are properly consequential on such variation, reversal,

setting aside or modification of the decree or order.

Explanation.—For the purposes of sub-section (1), the
expression “Court which passed the decree or order” shall be
deemed to include,—

(a) where the decree or order has been varied or reversed in
exercise of appellate or revisional jurisdiction, the Court of first
instance;

(b) where the decree or order has been set aside by a separate
suit, the court of first instance which passed such decree or
order.

(c) where the Court of first instance has ceased to exist or has
ceased to have jurisdiction to execute, it, the Court which, if the
suit wherein the decree or order was passed were instituted at
the time of making the application for restitution under this
section, would have jurisdiction to try such suit.

(2) No suit shall be instituted for the purpose of obtaining any
restitution or other relief which could be obtained by
application under sub-section (1).

Interpretation
5. YA H Rifder ufhar wfdar—1908 &1 &RT—144 & UIOEE &I AT
SIRATAA] §RT DI Ty ARAT & dagd ol H1a=1 HI FASH I udia
BT 8 39 ded ¥ AHHy Swdd _red g1 Rifde srdie 840072019
3dI+ Bansidhar Sharma (Since Deceased) vs The State Of Rajasthan ¥ fediw

05.11.2019 &I 3 T fvig & fufaa ufshar wfear—1908 &1 oR1—144 &
UTeTT & fOga AT (Interpretation) &1 & | o9& YRS URT &6

SN 39 UBR -

17. 1t clearly transpires that Section 144 applies to a situation
where a decree or order is varied or reversed in appeal,
revision or any other proceeding or is set aside or modified in
any suit instituted for the purpose. The principle of doctrine of
restitution is that on the reversal of a decree, the law imposes
an obligation on the party to the suit who received the benefit of
the decree to make restitution to the other party for what he has
lost. This obligation arises automatically on the reversal or
modification of the decree and necessarily carries with it the
right to restitution of all that has been done under the decree
which has been set aside or an order is varied or reversed and
the Court in making restitution is bound to restore the parties,
so far as they can be restored, to the same position as they were
in at the time when the Court by its action had displaced them.

6. Sl UPR AFH ITddd AT §RT AR 2003 SC 4482 AT South
Eastern Coalfields Ltd. vs State Of M.P. And Ors. H fadi® 13.12.2003 &7 fou

T ol # fae ufshar |fear—1908 &1 gRT1—144 & Uraee & fawga
ARAT (Interpretation) @ 2 | Nras urifie IRT BT SER0T 39 IR B
25. In our opinion, the principle of restitution takes care of this
submission. The: restitution’ \ipAi ological sense
means restorir|§ Igﬂgﬁéﬁﬁ Ngt Ve ﬁ&%@ variation or
reversal of a decree r arde at) been Iost to him in
execution or YJls'g ’,,,Ke URUERAN direct

consequence 0 ro e 6,\8];%{ }ﬁgﬁﬁ and Ors. v.
Board of Reve (i? X é ‘restitution’
is used in three Sr%égf}. gtur oration of some specific

thing to its rightful owner or status; (ii) compensation for
benefits derived from a wrong done to another; (iii)
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compensation or reparation for the loss caused to another. (See
Black's Law Dictionary, Seventh Edition, p.1315). The Law of
Contracts by John D. Calamari & Joseph M. Perillo has been
guoted by Black to say that 'restitution’ is an ambiguous term,
sometimes referring to the disgorging of something which has
been taken and at times referring to compensation for injury
done.
"Often, the result in either meaning of the term
would be the same. ..... Unjust impoverishment as
well as unjust enrichment is a ground for
restitution. If the defendant is guilty of a non-
tortuous misrepresentation, the measure of
recovery is not rigid but, as in other cases of
restitution, such factors as relative fault, the
agreed upon risks, and the fairness of alternative
risk allocations not agreed upon and not
attributable to the fault of either party need to be
weighed."”

Principle
7. UBRUT ¥ A ufehar |f2di—1908 &1 gRT—144 & UIGEE & SRR

Rrgidl &7 wwzFT SfUd udia 8l 21 39 9e¥ d HFA Soedd
IYTAT gIXT AIR 2003 SC 4482 3dId South Eastern Coalfields Ltd. vs State Of
M.P. And Ors. § fedie 13.12.2003 &7 fa R faviw & fufaa ufsar
ARAT—1908 B TRT—144 & YIGE™ & AR AGIT (Principle) B fagd
ARAT P12 | Forad UrdliTe U7 61 ST 59 TN o—

25. (....) The principle of restitution has been statutorily
recognized in Section 144 of the Code of Civil Procedure, 1908.
Section 144 of the C.P.C. speaks not only of a decree being
varied, reversed, set aside or modified but also includes an
order on par with a decree. The scope of the provision is wide
enough so as to include therein almost all the kinds of
variation, reversal, setting aside or modification of a decree or
order. The interim order passed by the Court merges into a
final decision. The validity of an interim order, passed in favour
of a party, stands reversed in the event of final decision going
against the party successful at the interim stage. Unless
otherwise ordered by the Court, the successful party at the end
would be justified with ail expediency in demanding
compensation and being placed in the same situation in which
it would have been if the interim order would not have been
passed against it. The successful party can demand (a) the
delivery of benefit earned by the opposite party under the
interim order of the court, or (b) to make restitution for what it
has lost; and it is the duty of the court to do so unless it feels
that in the facts and on the circumstances of the case, the
restitution would far from meeting the ends of justice, would
rather defeat the same. Undoing the effect of an interim order
by resorting to principles of restitution is an obligation of the
party, who has gained by the interim order of the Court, so as
to wipe out the effect of the interim order passed which, in view
of the reasoning adopted by the court at the stage of final
decision, the court earlier would not or ought not to have
passed. There is nothing, wrong in an effort being made to
restore the parties to the same position in which they would

have been if th@frgzn’aﬂudgr ‘Mg'[iV@hiﬁedisted
8. 3l YPR A @Qﬁ&llysﬁ@ﬁ@ﬁfg\Ke a\leAtR SCw 1263 3IdTH

Neelathupara Kummi SMﬁﬁn&’oya Phan/ ead LRs Vs. Montharapalla
Padippua Attakoya & OrﬁQ ;tjkl ﬁG T Aol | fafaa
AT ARAT—1908 I HRT-144 & IMIR RIGIT (Principle) @1

fegd et &) 2 | foTs uifTes IRT &1 SEx0T 39 UaR g
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3.(....) A bare reading of Sub-section (1) does indicate that the
application for restitution would lie when the decree executed is
reversed or varied or modified. The doctrine of restitution is
based upon the high cardinal principle that the acts of the
Court should not be allowed to work in injury or injustice to the
suitOrs. Section 144, therefore, contemplates restitution in a
case where property has been received by the decree-holder
under the decree, which was subsequently either reversed or
varied wholly or partly in those proceedings or other
proceedings. In those set of circumstances law raised an
obligation on the party that received the benefit of such
reversed Judgment to restitute the property to the person who
had lost it. In that behalf in Sub-section (2) a right of suit was
taken out and an application under Sub-section (1) was
contemplated for execution of the decree by way of restitution.
Sub-section (1) clearly indicates that it is a 'court of first
instance’ in which the proceedings in the suit had been initiated
and a decree was passed or the suit was dismissed, but
subsequently on appeal decreed or vice versa. The court of first
instance would, therefore, mean the court which passed the
decree or order. The transferee executing court is not the court
that passed the decree or order, but the decree was transmitted
to facilitate execution of that decree or order since the property
sought to be executed or the person who is liable for execution
is situated or residing within the jurisdiction of that executing
court. Therefore, the court which is competent to entertain the
application for restitution is the court of first instance i. e.
Administrator's Court (Subordinate Judge) that decreed the
suit, and not the court to which the decree was transmitted for
execution.

Legal Base
9. UhRoT H fufdel ufdhar Gi2A—1908 @ €R—144 & UIEEH & Bl

MR I YA & Foerl Sfad udfid gar 2 39 ded # A
STIdH T gRT Rfdel :1diel 1581 /1993 AT Kavita Trehan And
Another vs Balsara Hygience Products Ltd. H feaied 11.07.1994 & ¥ T
o # Hf9e ufshar wfgar—1908 &1 9RT—144 & WA @& BT
MR (legal Base) W faxgd fades @xa gy ~f¥& =@ 3| s
IrRAfTh URT BT SERUT 39 UhR Bi—

13. The Law of Restitution encompasses all claims founded
upon the principle of unjust enrichment. 'Restitutionary claims
are to be found in equity as well as at law'. Restitutionary law
has many branches. The law of quasi-contract is "that part of
restitution which stems from the common Inebriates counts for
money had and received and for money paid, and from quantum
meruit and quantum vale bat claims.” [See 'The Law of
Restitution” - Goff & Jones, 4th Edn. Page 3]. Halsburys Law
of England, 4th Edn. Page 434 states :

Common Law. Any civilised system of law is bound

to provide remedies for cases of what has been

called unjust enrichment or unjust benefit, that is,

to prevent a man from retaining the money of, or

some benefit derived from, another which it is

against i R ep. Such
remedies%!gggi‘tl:g]r%\e/\f&I (ﬁf \?@Ffﬂgﬁl different

from re dieaTi contre r ij1< ang$are now
recognis gg | SARH YV c BAthe

common é{v BbBH P A Hhuas| Stract
or restitydai 5oy SeIfAtttFﬁd
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For historical reasons, quasi contract has
traditionally been treated as part of, or together
with, the law of contract. Yet independently, equity
has also developed principles which are aimed at
providing a remedy for unjustifiable enrichment. It
may be that today these two strands are in the
process of being woven into a single topic in the
law, which may be termed "restitution”.
Recently the House of Lords had occasion to examine some of
these principles in Woolwich Equitable Building Society v.
Inland Revenue Commissioners [1993] A.C. 70.

14. In regard to the law of restoration of loss or damage caused
pursuant to judicial orders, the Privy Council in Alexander
Rozer Charles Carnie v. The Comptoir D'Escompte De Paris
[1869-71] 3 AC 465 at 475 stated :
...one of the first and highest duties of all Courts is
to take care that the act of the Court does no injury
to any of the Suitors, and when the expression "the
act of the Court" is used, it does not mean merely
the act of the Primary Court, or of any
intermediate Court of appeal, but the act of the
Court as a whole, from the lowest Court which
entertains jurisdiction over the matter up to the
highest Court which finally disposes of the case.
In Jai Berham and Ors. v. Kedar Nath Marwari and Ors. AIR
(1922) P.C. 269 at 271, the Judicial Committee referring to the
above passage with approval added :
It is the duty of the Court under Section 144 of the
Civil Procedure Code to "Place the parties in the
position which they would have occupied, but for
such decree or such part thereof as has been
varied or reversed.
Nor indeed does this duty or jurisdiction arise
merely under the said section. It is inherent in the
general jurisdiction of the Court to act rightly and
fairly according to the circumstances towards all
parties involved.
In Binayak Swain v. Ramesh Chandra Panigrahi and Anr. , this
Court stated the principal thus :
...The principle of the doctrine of restitution is that
on the reversal of a decree, the law imposes an
obligation on the party to the suit who received the
benefit of the erroneous decree to make restitution
to the other party for what he has lost. This
obligation arises automatically on the reversal or
modification of the decree and necessarily carries
with it the right to restitution of all that has been
done under the erroneous decree; and the Court in
making restitution is bound to restore the parties,
so far as they can be restored, to the same position
they were in at the time when the Court by its
erroneous action had displaced them from....

10. 39 UHR AMAT Ioadd TATTI §RT AIR 2003 SC 4482 3ATH South
Eastern Coalfields Ltd. vs State Of M.P. And Ors. H fadid 13.12.2003 &7 fod

T o | fafddt ufshar |ftdr—1008 @1 gRT—144 & UrGEE & I
HMER (legal Base) N MFFatiieNofVerfiegddii® seid g1 s
TG URT BT ST gﬂéﬁuw %‘:*/0 X

FU'QKe av Kumar

Digitally sign
26. In our opinideeR& principle of ution takes care of this
submission. THaadRrdOrRtldteRR:®6:4dhaibgical sense
means restorirg @80 RarEbAtiest@buification, variation or
reversal of a decree or order, w has been lost to him in
execution or decree or order or the court or in direct
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consequence of a decree or order (See : Zafar Khan and Ors. v.
Board of Revenue, U.P., and Ors., . In law, the term 'restitution’
is used in three senses; (i) return or restoration of some specific
thing to its rightful owner or status; (ii) compensation for
benefits derived from a wrong done to another; (iii)
compensation or reparation for the loss caused to another. (See
Black's Law Dictionary, Seventh Edition, p.1315). The Law of
Contracts by John D. Calamari & Joseph M. Perillo has been
guoted by Black to say that 'restitution' is an ambiguous term,
sometimes referring to the disgorging of something which has
been taken and at times referring to compensation for injury
done.
"Often, the result in either meaning of the term
would be the same. ..... Unjust impoverishment as
well as unjust enrichment is a ground for
restitution. If the defendant is guilty of a non-
tortuous misrepresentation, the measure of
recovery is not rigid but, as in other cases of
restitution, such factors as relative fault, the
agreed upon risks, and the fairness of alternative
risk allocations not agreed upon and not
attributable to the fault of either party need to be
weighed."

The principle of restitution has been statutorily recognized in
Section 144 of the Code of Civil Procedure, 1908. Section 144
of the C.P.C. speaks not only of a decree being varied,
reversed, set aside or modified but also includes an order on
par with a decree. The scope of the provision is wide enough so
as to include therein almost all the kinds of variation, reversal,
setting aside or modification of a decree or order. The interim
order passed by the Court merges into a final decision. The
validity of an interim order, passed in favour of a party, stands
reversed in the event of final decision going against the party
successful at the interim stage. Unless otherwise ordered by the
Court, the successful party at the end would be justified with ail
expediency in demanding compensation and being placed in the
same situation in which it would have been if the interim order
would not have been passed against it. The successful party can
demand (a) the delivery of benefit earned by the opposite party
under the interim order of the court, or (b) to make restitution
for what it has lost; and it is the duty of the court to do so
unless it feels that in the facts and on the circumstances of the
case, the restitution would far from meeting the ends of justice,
would rather defeat the same. Undoing the effect of an interim
order by resorting to principles of restitution is an obligation of
the party, who has gained by the interim order of the Court, so
as to wipe out the effect of the interim order passed which, in
view of the reasoning adopted by the court at the stage of final
decision, the court earlier would not or ought not to have
passed. There is nothing, wrong in an effort being made to
restore the parties to the same position in which they would
have been if the interim order would not have existed.

27. Section 144 of the C.P.C. is not the fountain source of
restitution; it is rather a statutory recognition of a pre-existing
rule of justice, equity and fair play. That is why it is often held
that even away from Section 144 the Court has inherent

betweon he parI UL S1OL PeRA T

(1922) 49 LA. 351, their Lords of 1 rivy council said:
"It is th t‘;EIJ8 by g Y-Kegauiumar of
the Civil re_Code . t ies in
the posi Al ltil“ ﬁ%%cﬁ%ftld but
for such g&%@ %T S reof as has been

varied or reversed. Nor indeed does this duty or
jurisdiction arise merely under the said section. It
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is inherent in the general jurisdiction of the Court

to act rightly and fairly according to the

circumstances towards all parties involved".
Cairns, L.C., said in Rodger v. Comptoir d'Escompte de Paris,
(1871) L.R.3P.C.:

"One of the first and highest duties of all Courts is

to take cars that the act of the Court does no injury

to any of the suitors and when the expression, the

act of the Court is used, it does not mean merely

the act of the primary Court, or of any

intermediate Court of appeal, but the act of the

Court as a whole from the lowest court which

entertains jurisdiction over the matter up to the

highest Court which finally disposes of the case".
This is also on the principle that a wrong order should not be
perpetuated by keeping it alive and respecting it, A.A. Nadar v.
S.P. Rathinasami, (1971) 1 MLJ 220. In the exercise of such
inherent power the Courts have applied the principles of
restitution to myriad situations not strictly falling within the
terms of Section 144.

28. That no one shall suffer by an act of the court is not a rule
confined to an erroneous act of the court; the ‘act of the court'
embraces within its sweep all such acts as to which the court
may form an opinion in any legal proceedings that the court
would not have so acted had it been correctly apprised of the
facts and the law. The factor attracting applicability of
restitution is not the act of the Court being wrongful or a
mistake or error committed by the Court; the test is whether on
account of an-act of the party persuading the Court to pass an
order held at the end as not sustainable, has resulted in one
party gaining an advantage which it would not have otherwise
corned, or the other party has suffered an impoverishment
which it would not have suffered but for the order of the Court
and the set of such party. The quantum of restitution, depending
on the facts and circumstances of a given case, may take into
consideration not only what the party excluded would have
made but also what the party under obligation has or might
reasonably have made. There is nothing wrong in the parties
demanding being placed in the same position in which they
would have been had the court not intervened by its interim
order when at the end of the proceedings the court pronounces
its judicial verdict which does not match with and countenance
its own interim verdict. Whenever called upon to adjudicate, the
court would act in conjunction with what is the real and
substantial justice. The injury, if any, caused by the act of the
court shall be undone and the gain which the party would have
earned unless it was interdicted by the order of the court would
be restored to or conferred on the party by suitably
commanding the party liable to do so. Any opinion to the
contrary would lead to unjust if not disastrous consequences.
Litigation may turn into a fruitful industry. Though litigation is
not gambling yet there is an element of chance in every
litigation. Unscrupulous litigants may feel encouraged to
approach the Courts, persuading the court to pass interlocutory
orders favourable to them by making out a prima facie case
when the issues are yet to be heard and determined on merits
and if the concept of restitution is excluded from application to

interim order @ éijt' L\ Iit tand to gain by
swallowing th?‘% %T%Ws;'é IBF(E{ 3 I%@erim order even
though the battle has been [ fat | )end. This cannot be

countenanced, UBIafY, SKHIERRY KEFRAOKHIBR that the

v o ot S AEOR P ISP o

t entitled to be
compensated b SR or i faé

uitable reasonable rate
for the period for which the interim order of the court
withholding the release of money had remained in operation.
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Quantum of Restitution
1. 90} H Rafaer ufdhar wfedr—1908 &1 9RT—144 & Yrae= & ded Refa

@ GAGETel B AT B FHSHT Sfad Udid BT 71 39 ded § A
STdH IATAd gIRT AIR 2003 SC 4482 31dI South Eastern Coalfields Ltd. vs

State Of M.P. And Ors. ¥ faT® 13122003 & fo T faoiy & Rifaa
afehan ?T%FIT—1908 T URT—144 & AT H GRAUT & 0T (Quantum
of Restitution) TX ﬁ??ff fd== @vd gU RIRET Eg@?f 2| foras gfie

IRT BT IEUT 39 UHR B—

28. (....) The quantum of restitution, depending on the facts and
circumstances of a given case, may take into consideration not
only what the party excluded would have made but also what
the party under obligation has or might reasonably have made.
There is nothing wrong in the parties demanding being placed
in the same position in which they would have been had the
court not intervened by its interim order when at the end of the
proceedings the court pronounces its judicial verdict which
does not match with and countenance its own interim verdict.

Test
12. 950 H Rifda gfshar Afkar—1908 &1 gR1—144 & UGU™ & N &8
T 3MaeTH UV DI FASHT SfUT U Bl 2| 39 Had H AFH™
A STadd IR-ATAT §IRT AIR 2003 SC 4482 3T South Eastern Coalfields
Ltd. vs State Of M.P. And Ors. § fa=Tid 13.12.2003 &I feu T fAofg & Rafaa
OfshaT AfZd—1908 & €RI—144 & UIGETH & AN B =g el (Test)
R fRgd fad=d #-d 8¢ 1l g=id & | s a0 &1 Igo
39 PR B—
28. (....) the test is whether on account of an act of the party
persuading the Court to pass an order held at the end as not
sustainable, has resulted in one party gaining an advantage
which it would not have otherwise corned, or the other party

has suffered an impoverishment which it would not have
suffered but for the order of the Court and the set of such party.

Act of Court vs Act of Party
13. 901 # fifder ufshar dfea—1908 @& 8R1—144 & 9= & agd Reafa
d g0 URqae & o Il & BRIGRY UG UebR & BIIDBRI Bl
FHSHT Sfrd udid BIaT 81 59 Ay § AMA Sadd SraTeld §1RT AR

2003 SC 4482 3-1dI-1 South Eastern Coalfields Ltd. vs State Of M.P. And Ors. H

feTid 13122003 @1 ¥ = oy # fAfdar ufshar wfear—1008 @
YRI—144 & YIOEE H URTATT & 01 /UepR & Ifdad I S~
gRReIfCRIT & YARRITUT (Act of Court vs Act of Party) TR fawgd fdd=e &=
8U A% gid 2 | e Uit URT &7 ST 39 UBR o

28. That no one shall suffer by an act of the court is not a rule
confined to an erroneous act of the court; the 'act of the court'
embraces within its sweep all such acts as to which the court
may form an opinion in any legal proceedings that the court
would not have so acted had it been correctly apprised of the
facts and the law. The factor attracting applicability of
restitution is not the act of the Court being wrongful or a

mistake or errog ﬁgq}@yN@f‘Wrm@@st is whether on

account of an act of the party ~ the Court to pass an

order he-ld. at 55? It}g@ﬁ s r}f(e g@s Iéerd in one

party gaining af ave otherwise
corned, or th%gt[tée_ .dﬁ?) _r@@:ga Fg}poverlshment
which it wouldpq@ta@@/,q:sgféqu\qt the order of the Court
and the set of such party. The qua of restitution, depending
on the facts and circumstances of a given case, may take into
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consideration not only what the party excluded would have
made but also what the party under obligation has or might
reasonably have made. There is nothing wrong in the parties
demanding being placed in the same position in which they
would have been had the court not intervened by its interim
order when at the end of the proceedings the court pronounces
its judicial verdict which does not match with and countenance
its own interim verdict. Whenever called upon to adjudicate, the
court would act in conjunction with what is the real and
substantial justice. The injury, if any, caused by the act of the
court shall be undone and the gain which the party would have
earned unless it was interdicted by the order of the court would
be restored to or conferred on the party by suitably
commanding the party liable to do so. Any opinion to the
contrary would lead to unjust if not disastrous consequences.
Litigation may turn into a fruitful industry. Though litigation is
not gambling yet there is an element of chance in every
litigation. Unscrupulous litigants may feel encouraged to
approach the Courts, persuading the court to pass interlocutory
orders favourable to them by making out a prima facie case
when the issues are yet to be heard and determined on merits
and if the concept of restitution is excluded from application to
interim orders, then the litigant would stand to gain by
swallowing the benefits yielding out of the interim order even
though the battle has been lost at the end. This cannot be
countenanced, we are, therefore, or the opinion that the
successful party finally held entitled to a relief assessable in
terms of money at the end of the litigation, is entitled to be
compensated by award of interest at a suitable reasonable rate
for the period for which the interim order of the court

withholding the release of money had remained in operation.

Interim Order
14. g0 # fOfdar ufhar Gfedi—1908 &1 9RT—144 & UGU= & dad

JfARH amewr ¥ gd Rerfe H gRads @1 Yriasrell & Fag ¥ gUATe
P AHSET ST Udid BT B 1 39 9ed H AT STdH <l &R

AIR 2003 SC 4482 3-1dIH South Eastern Coalfields Ltd. vs State Of M.P. And Ors. H

fadid 13.12.2003 &1 o ¥ fAoim & fufds ufhbar dfear—1908 @
YRI—144 & UGG & T8d JdRA Ay 4 gd Rafd § gRads @1

gt @ dey # U W fawga fdded e’ gy =iie gera
© | oI grifiTes URT BT SERUT 39 ThR Bi—

26.(...) The principle of restitution has been statutorily
recognized in Section 144 of the Code of Civil Procedure, 1908.
Section 144 of the C.P.C. speaks not only of a decree being
varied, reversed, set aside or modified but also includes an
order on par with a decree. The scope of the provision is wide
enough so as to include therein almost all the kinds of
variation, reversal, setting aside or modification of a decree or
order. The interim order passed by the Court merges into a
final decision. The validity of an interim order, passed in favour
of a party, stands reversed in the event of final decision going
against the party successful at the interim stage. Unless
otherwise ordered by the Court, the successful party at the end
would be justified with ail expediency in demanding
compensation and being placed in the same situation in which it
would have b gh&ﬁ#@[qu rq géﬁm@dq not have been
passed aqains'islrlt. e succes” ¢ “_can demand (a) the
delivery of bepefit, earned b e a ite _party under the

interim order ofAde codrt, Yr it r what it
has lost; and if Sibe h Qrpk,.*slapunless it feels
that in the fa d. . ONSEHR AC ﬁséanc'es of the case, the
restitution would far from meetin € ends of justice, would

rather defeat the same. Undoing the effect of an interim order
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by resorting to principles of restitution is an obligation of the
party, who has gained by the interim order of the Court, so as
to wipe out the effect of the interim order passed which, in view
of the reasoning adopted by the court at the stage of final
decision, the court earlier would not or ought not to have
passed. There is nothing, wrong in an effort being made to
restore the parties to the same position in which they would

have been if the interim order would not have existed.

Interlocutary Stage

15. 90T H fde ufhar Hf2dar—1908 &1 gRT—144 & Uqemd & fIaRENR
BHRAET & SRME & YA & IR H FqAST 3T Udild 8l & |
9 ed # AN ST ITTerd, MY U §RT 2006 (5) ALD 606 AT
S. Prabhavathi vs Rohini Kilaru And Anr. § f&TT& 03.08.2006 &1 o I Aol
# fafdar ufhar dfzdr—1908 &1 aRT—144 & 91 @ iddal aRoT H
IIUANT (interlocutary Stage) @ Hael H fdded &xd gy = =i
GCIc gfaorfed fear 21 RSaa uifire IR &1 SRl 9 TP -

11. A plain reading of Section 144 of CPC would show that the
provision as it stood prior to CPC Amendment Act 66 of 1956,
did not apply to the proceedings at interlocutory stage. When a
decree is varied or reversed in appeal or revision, the Court,
which passed the decree, can order restitution whenever an
application is made by the party, who is entitled to any benefit
by way of a restitution. By reason of the amendment, Section
144 of CPC was made applicable to a decree as well as an
order. Section 2(2) of CPC defines "Decree" means the formal
expression of an adjudication, which conclusively determines
the right of the parties with regard to the matters in controversy
in the suit. As per Section 2(14) of CPC, "Order" means the
formal expression of any decision of the civil court, which is not
a decree. Therefore, an order necessarily refers to the formal
expression of a decision by the Court in incidental,
supplemental and other interlocutory proceedings. Therefore
in_the opinion of this Court, Section 144 of CPC is also
applicable at interlocutory stage and restitution need not wait
till the matters in the suit are conclusively determined by the
Court.

Application
16. 0% #  fifdd ufhar dfedi—1908 @1 ORT-144 & UTGRIE &I
JIUATSIAT bl FHT Iferd Uclld 8lar 8 | 39 e’ H A Seaad
GIATAd gIRT AIR 2003 SC 4482 3-1dI- South Eastern Coalfields Ltd. vs State Of

M.P. And Ors. H f&T® 13122003 & 3 W foig & fafda ufshan
ARAT—1908 & UR—144 & U & [l GHROT H  STIUAN
(Application) TR faRa fad=a &=d gY =R¥I® S=id & | RNEe yRife
IRT BT IENUT $9 bR B—

Section 144 applies to a situation where a decree or an order is

varied or reversed in appeal, revision or any other proceeding

or is set aside or modified in any suit instituted for the purpose.

In that situation, the Court which has passed the decree may

cause restitution to be made, on an application of any party

entitled, so as to place the parties in the position which they

would have occupied but for the decree or order or such part

thereof as has l@f‘gfl{aé Wéﬁd\?@ T@d)r modified. The
0 pass or N

court is empower are consequential in
nature to the d(isree or.order |4 or re}kersed.
o] ta y sign egnav Kumar

Bonaftw;&e%ﬁ@baﬁﬁb’ Jeind Rarty

17. 9]0 H e UfhResHamrSedosesigdaRi—144 & UgE B A
UghR gRT |Wfa # f3a ffgd @ URRfd AT Bl
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TagHET S udid 81 21 59 ded ¥ Ay Swadd <IraTeld §RT AR
2003 SC 4482 3-dI- South Eastern Coalfields Ltd. vs State Of M.P. And Ors. H
fadi® 13.122003 &1 3 ™ vy § Rfow ufhar Gfedr—1908 a1
URI—144 & UG S Jod UeTdR gRT Gdfa § f&d [fda 8 &
oRRefa & srgwicgar R fga faed o=vd gy =ufi¥e gid 2|
Sra® UTEiTe IR BT SEI0T 39 UBR g—

14. Drawing the distinction between a decree holder who
himself is the auction purchaser and a third-party auction
purchaser, this Court in Binayak Swain vs. Ramesh Chandra
Panigrahi & Anr approved an earlier judgment of Privy
Council in the matter of Zain-Ul- Abdin Khan vs. Muhammad
Asghar Ali Khan to reiterate that “great distinction between
the decree-holders who came in and purchased under their own
decree, which was afterwards reversed on appeal, and the bona
fide purchasers who came in and bought at the sale in execution
of the decree to which they were no parties, and at a time when
that decree was a valid decree, and when the order for the sale
was a valid order”. It is categorically held that where the
decree holder is himself the auction purchaser, the sale cannot
stand, if the decree is subsequently set aside.

15. In the matter of Chinnamal & Ors. Vs. Arumugham &
Anr, this Court again dealt with the distinction between the
decree holder who purchased the property in execution of his
own decree, which is afterwards modified or reversed, and a
person who is not a party to the decree. This Court held thus in
paras 10 and 11:

“10. There is thus a distinction maintained
between the decree holder who purchases the
property in execution of his own decree, which is
afterwards modified or reversed, and an auction
purchaser who is not party to the decree. Where
the purchaser is the decree holder, he is bound to
restore the property to the judgment debtor by way
of restitution but not a stranger auction purchaser.
The latter remains unaffected and does not lose
title to the property by subsequent reversal or
modification of the decree. The courts have held
that he could retain the property since he is a bona
fide purchaser. This principle is also based on the
premise that he is not bound to enquire into
correctness of the judgment or decree sought to be
executed. He is thus distinguished from an eo
nomine party to the litigation.

11. There cannot be any dispute on this
proposition, and it is indeed based on a fair and
proper classification. The innocent purchaser
whether in voluntary transfer or judicial sale by or
in execution of a decree or order would not be
penalised. The property bona fide purchased
ignorant of the litigation should be protected. The
judicial sales in particular would not be robbed of

all their ﬁmUmaRRgW@pm@@jj on legal

and equitable con5|dere it is difficult to
appreciaRighaitychignaerhignk eghldbiextaaded

to a pubkdegiaa who know ut the hspending

litigatio Pau%BZ 0 AX6:4¢+ 1S Person

ventures Y52 p purch %lftttte perty being fully

aware of the controversy between the decree
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holder and judgment debtor, it is difficult to regard
him as a bona fide purchaser. The true question in
each case, therefore, is whether the stranger
auction purchaser had knowledge of the pending
litigation about the decree under execution. If the
evidence indicates that he had no such knowledge
he would be entitled to retain the property
purchased being a bona fide purchaser and his
title to the property remains unaffected by
subsequent reversal of the decree. The court by all
means should protect his purchase. But if it is
shown by evidence that he was aware of the
pending appeal against the decree when he
purchased the property, it would be inappropriate
to term him as a bona fide purchaser. In such a
case the court also cannot assume that he was a
bona fide or innocent purchaser for giving him
protection against restitution. No assumption could
be made contrary to the facts and circumstances of
the case and any such assumption would be wrong
and uncalled for.”

16. Whether a third-party auction purchaser who had the
knowledge of the pending proceedings can resist restitution has
been answered against such auction purchaser in paras 14, 16

& 17 of Chinnamal & Ors. Vs. Arumugham & Anr

“14. This proposition, we are, however, unable to
accept. In our opinion, the person who purchases
the property in court auction with the knowledge of
the pending appeal against the decree cannot
resist restitution. His knowledge about the pending
litigation would make all the difference in the case.
He may be a stranger to the suit, but he must be
held to have taken calculated risk in purchasing
the property. Indeed, he is evidently a speculative
purchaser, and, in that respect, he is in no better
position than the decree holder purchaser. The
need to protect him against restitution, therefore,
seems to be unjustified. Similarly, the auction
purchaser who was a name lender to the decree
holder or who has colluded with the decree holder
to purchase the property could not also be
protected to retain the property if the decree is
subsequently reversed.

16. This is also the principle underlying Section
144 of the Code of Civil Procedure. It is the duty of
all the courts as observed by the Privy Council “as
aggregate of those tribunals” to take care that no
act of the court in the course of the whole of the
proceedings does an injury to the suitors in the
court. T&igﬁbameMG{*V’e\ridi@dd in the
majority judgment of thf .R. Antulay v.
R.S. NayRigitaligsignsttgKeghay 19gsacc
cri) 372|€ENRKharii, J., [ en was, after
ﬁefez rmg%ﬁ?@?%%lc%%? éocg] : ﬂgrhg s(:rai rns,
. o€

said: (SCC p. 672, para 83)
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“No man should suffer because of the

mistake of the court. No man should

suffer a wrong by technical procedure

of irregularities. Rules or procedures

are the handmaids of justice and not

the mistress of the justice. Ex debito

justitiae, we must do justice to him. If

a man has been wronged so long as it

lies within the human machinery of

administration of justice that wrong

must be remedied.”
It is well to remember that the Code of Civil
Procedure is a body of procedural law designed to
facilitate justice and it should not be treated as an
enactment providing for punishments and
penalties. The laws of procedure should be so
construed as to render justice wherever reasonably
possible. It is in our opinion, not unreasonable to
demand  restitution from a person who has
purchased the property in court auction being
aware of the pending appeal against the decree.”

17.In the matter of Padanathil Rugmini Amma (supra), this Court
while dealing with somewhat similar fact situation (as in the case
in hand) wherein a decree holder himself became the auction
purchaser and later on leased out the property to a third party
who in turn sold to another one and then this man again sold out
to a fourth person, held thus in paras 10, 11, 14, 15,16 and 17:

“10. It is, however, contended by the respondent
that he is a lessee from the decree-holder auction-
purchaser. The appellant cannot seek restitution of
properties leased to him by the decree-holder
auction-purchaser. The lease in his favour is
protected, he being a third party to the court
proceedings and the auction-sale. This contention
has been upheld by the Kerala High Court and is
challenged before us. Now, under Section 144 of
the Civil Procedure Code where and insofar as a
decree or an order is varied or reversed or is set
aside, the court which passed the decree or order,
shall, on the application of any party entitled to
any benefit by way of restitution or otherwise,
cause such restitution to be made as will, so far as
may be, place the parties in the position which they
would have occupied but for such decree or order.
For this purpose, the court may make such orders
including orders for the refund of costs and for the
payment of interest, damages, compensation and
mesne profits, which are properly consequential on
such variation, reversal, setting aside or

modificaje ﬁﬁﬂeerigl@}tﬂfﬁerrified

1. In the,pres |t%ﬁ§‘hmﬁ§?ﬁ’<e _ ypas
set asidepfBe gfgment-debtc entitled to seek
restitutioD afeth@ PPEO1y :0&d4tdsI0ld in

court aubiRASIANEXERKIBHESIRE ex parte decree.
There is no doubt that w the decree-holder
himself is the auction-purchaser in a court auction
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sale held in execution of a decree which is
subsequently set aside, restitution of the property
can be ordered in favour of the judgment-debtor.
The decree-holder auction-purchaser is bound to
return the property. It is equally well settled that if
at a court auction sale in execution of a decree, the
properties are purchased by a bona fide purchaser
who is a stranger to the court proceedings, the sale
in his favour is protected and he cannot be asked
to restitute the property to the judgment- debtor if
the decree is set aside. The ratio behind this
distinction between a sale to a decree-holder and a
sale to a stranger is that the court, as a matter of
policy, will protect honest outsider purchasers at
sales held in the execution of its decrees, although
the sales may be subsequently set aside, when such
purchasers are not parties to the suit. But for such
protection, the properties which are sold in court
auctions would not fetch a proper price and the
decree- holder himself would suffer. The same
consideration does not apply when the decree-
holder is himself the purchaser and the decree in
his favour is set aside. He is a party to the
litigation and is very “much aware of the
vicissitudes of litigation and needs no protection.

14. In the case of Satis Chandra Ghose v.
Rameswari Dasi [AIR 1915 Cal 363: 20 CWN
665], the Calcutta High Court relied upon these
observations of the Privy Council and held that the
decree-holders and those who claim under decree-
holders will form one class as against strangers to
the decree who purchase in a court auction sale.
The title of a purchaser from one who has bought
at the sale in execution of his own decree is liable
to be defeated when the decree is subsequently set
aside. The Calcutta High Court said:

“The Court as a matter of policy has
a tender regard for honest purchasers
at sales held in execution of its
decrees though the sales may be
subsequently set aside, where those
purchasers are not parties to the suit
and the decree has not been passed
without jurisdiction. But the same
measure of protection is not extended
to purchasers who are themselves the
decree- holders; nor can the
purchasers from such decree- holders
claim that the Court owes them any

apignature Nothe\rified

The p 'Wﬁ!l’ﬁ'@ Ry Kegbavnkigmayt
pfotect'og%%“% o Affouses a
court auﬁ@ag fA@t g to ensure that
proper price is fetched at rt auction. This

policy has no application to sales outside the
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court. The purchasers from a decree-holder
auction-purchaser have bought from one whose
title is liable to be defeated. The title acquired by
the purchaser from the decree-holder is similarly
defeasible. The Court further observed: “... the
defeasibility of a decree-holder's title where the
decree is ex parte is of such common occurrence
that the plea of a purchaser for value without
notice hardly applies”

15. The same view has been reaffirmed by the
Calcutta High Court in the case of Abdul
Rahman v. Sarat Ali [AIR 1916 Cal 710: 20
CWN 667] where it has been held that the
assignee of a decree-holder auction-purchaser
stands in no better position than his assignor.
The special protection afforded to a stranger
who purchases at an execution sale is not
extended to an assignee of the decree-holder
auction- purchaser.

16. The distinction between a stranger who
purchases at an auction sale and an assignee
from a decree-holder purchaser at an auction
sale is quite clear. Persons who purchase at a
court auction who are strangers to the decree
are afforded protection by the court because they
are not in any way connected with the decree.
Unless they are assured of title; the court
auction would not fetch a good price and would
be detrimental to the decree-holder. The policy,
therefore, is to protect such purchasers. This
policy cannot extend to those outsiders who do
not purchase at a court auction. When outsiders
purchase from a decree-holder who is an
auction-purchaser clearly their title is dependent
upon the title of decree-holder auction-
purchaser. It is a defeasible title liable to be
defeated if the decree is set aside. A person who
takes an assignment of the property from such a
purchaser is expected to be aware of the
defeasibility of the title of his assignor. He has
not purchased the property through the court at
all. There is, therefore, no question of the court
extending any protection to him. The doctrine of
a bona fide purchaser for value also cannot
extend to such an outsider who derives his title
through a decree-holder auction-purchaser. He
is aware or is expected to be aware of the nature
of the title derived by his seller who is a decree-
holder auction-purchaser.

Signature Not Verified
17. The High Courts / ~ \Madras and
Kerala, @@M@J&/,wﬁgﬁe 8V tKiemag
different \ enty ffed-2 ignee
from a @5%}\9@%@%({? Hﬁ%ﬁ%ﬁﬁﬁh a
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purchaser has to be considered as a bona fide
purchaser for value who should not be allowed
to suffer on account of the mistakes or
irregularities committed in a court of law. It is
difficult to see how an assignee from a decree-
holder auction-purchaser can be equated with a
bona fide purchaser for value without notice. He
is aware of the nature of the title of his seller or
assignor. He is also aware that the title of his
assignor or seller is subject to the doctrine of
restitution if the decree is ultimately set aside
particularly in a case where the decree is an ex
parte decree and there is a greater possibility of
such a decree being set aside. The reasons which
prompt the courts to protect strangers who
purchase at court auction sales also do not apply
to assignees or purchasers from a decree-holder
auction purchaser. They purchase outside the
court system and cannot expect any protection
from the court. Their title is liable to be defeated
if the title of their seller or assignor is defeated.
The view, therefore, expressed by the Patna High
Court in the case of Gopi Lal v. Jamuna Prasad
[AIR 1954 Pat 36:1 BLJ 406] , the Madras High
Court in S. Chokalingam Asari v. N.S. Krishna
lyer [AIR 1964 Mad 404 : ILR (1964) 1 Mad
923] and the cases cited therein as also by the
Kerala High Court in the case of Parameswaran
Pillai Kumara Pillai v. Chinna Lakshmi [1970
Ker LJ 450] is not the correct view. The High
Court, therefore, was not right in protecting the
lease created in favour of the respondent by
Mohammed Haji who was a decree-holder
auction-purchaser at the sale in execution of the
ex parte decree which was subsequently set
aside.”

Court of First Instace

18. 90T H fafde ufpar dfedr—1908 &1 ORT—144 & UEEH & ded
IgeT= T feharf~ad o dTel <A & aN d |@qsET Sfd gdid gidr

2| 39 dgH H "M STdad Tl §RT 1994 AIR SCW 1263 AT
Neelathupara Kummi Seethi Koya Phangal(Dead) by LRs Vs. Montharapalla

Padippua Attakoya & Ors # fedi® 04.08.1993 &7 fo T fofa & fifda
gfshar f2di—1908 & ORI—144 & UIGU & dgd UHET 93 &I URd
B Aol Ao (Court of First Instace) X Ira‘{fclcl fada= &R gy IIEEY
geid 2 | e arifiis IRT &1 SE)0T 39 UGR -

The unamended Section 144 C.P.C. reads as under:

Section 144(1) Where and in so far as a decree is varied or
reversed, ‘the court of first instance’ shall, on the application of

any party entigig ﬁwebmgif,%wﬁ)éaf restitution or
C

otherwise, cause restitutir ade as will, so far as

may be, place the partjes in thgp_@i\ hich they would have

occupied but f 'gﬁeﬁﬁﬂggﬂg@ / ,,VI(<e ﬂ}élg]bjhgrhas been

varied or reve g’ a aég%ég{s ' 5 tﬁe Cf t may make
) e. Q1 64 18

any orders, in %15%09{_ RS AN

nd of costs and for the
payment of interest, damages, co sation and mesne profits,

which are properly consequential of such variation or reversal.
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3. In 1976 Amendment Act suitable amendment was made and
explanations (a) to (c) were added but they have no relevance
for the purpose of the case. The question, therefore, is whether
the transferee executing court is a 'Court of first instance'
within the meaning of Section 144(1), C.P.C. A bare reading of
Sub-section (1) does indicate that the application for restitution
would lie when the decree executed is reversed or varied or
modified. The doctrine of restitution is based upon the high
cardinal principle that the acts of the Court should not be
allowed to work in injury or injustice to the suitOrs. Section
144, therefore, contemplates restitution in a case where
property has been received by the decree-holder under the
decree, which was subsequently either reversed or varied
wholly or partly in those proceedings or other proceedings. In
those set of circumstances law raised an obligation on the party
that received the benefit of such reversed Judgment to restitute
the property to the person who had lost it. In that behalf in Sub-
section (2) a right of suit was taken out and an application
under Sub-section (1) was contemplated for execution of the
decree by way of restitution. Sub-section (1) clearly indicates
that it is a 'court of first instance’ in which the proceedings in
the suit had been initiated and a decree was passed or the suit
was dismissed, but subsequently on appeal decreed or vice
versa. The court of first instance would, therefore, mean the
court which passed the decree or order. The transferee
executing court is not the court that passed the decree or order,
but the decree was transmitted to facilitate execution of that
decree or order since the property sought to be executed or the
person who-is liable for execution is situated or residing within
the jurisdiction of that executing court. Therefore, the court
which is competent to entertain the application for restitution is
the court of first instance i. e. Administrator's Court
(Subordinate Judge) that decreed the suit, and not the court to

which the decree was transmitted for execution.

Role/Power of Court

19.90)0T # fufder ufhar Gf@dr—1908 @1 ORT—144 & U@UH & d8d
TS @1 YfAdT Ud gfcdIvr &l 9T Sfd udid giar 21 39 eH
¥ A STadd Tl g1 Rafde rdiier 1581 /1993 SHATH Kavita
Trehan And Another vs Balsara Hygience Products Ltd. # faTid 11.07.1994 &I
e o fvia # Rafder ufshar dfkdr—1908 @1 aRT—144 & TEd <A™
®I fHHT Td AfHTAT (Role/Power of Court) I TE HA g0 1 g
gfqurfed fear 2 | e urhfiie ORT &1 SERT 39 YHR o—

15. Section 144 CPC incorporates only a part of the general
law of restitution. It is not exhaustive. The jurisdiction to make
restitution is inherent in every court and will be exercised
whenever the justice of the case demands. It will be exercised
under inherent powers where the case did not strictly fall within
the ambit of Section 144. Section 144 opens with the words
"Where and in so far as a decree or an order is varied or
reversed in any appeal, revision or other proceeding or is set
aside or modified in any suit instituted for the purpose,..." The
instant case may not strictly fall within the terms of Section
144; but the aggrieved party in such a case can appeal to the
larger and general powers of restitution inherent in every court.
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12. It is now well settled that in the matter of restitution, Section
144 of CPC is not exhaustive. There could be other situations
where the Court is required to exercise its inherent power to
cause restitution to be made to place the parties in the position,
which they would have occupied, but for an interlocutory order.
Secondly, the maxim "Actus Curiae Neminem Gravabit' casts
duty on the Court to ensure that no party gets undue advantage
by its orders or no party is grossly prejudiced by its
proceedings/orders. This view is also supported by the
precedents cited at the Bar.

13. In Arunachalam v. Pratapasimha Rajah (supra), a Division
Bench of Madras High Court considered this aspect of the
matter and held as under:

As to the technical argument that the order is
erroneous because it purports to have been passed
under Section 144 and that that section will not
apply because no decree has been varied or
reversed, we are not satisfied that the principle of
Section 144 is confined exclusively to matters in
execution. The Privy Council has in Jai Barham v.
Kedarnath Marwari AIR 1922 PC 269 : 69 IC 278
249 1A 351 : 2 Pat. 10 (PC) laid down that the
power of restitution is inherent in the Court and
should be exercised when necessary in order to do
justice, This Court has so exercised that principle
in a suit at a stage between preliminary decree and
the final decree in a case, Cunnaiah Mudaly v.
Rangaswami Mudaly (1918) 48 I1C 7.

14. In Cheni Chenchaiah v. Shaik Ali Saheb (supra), the facts
noticed by this Court are as follows. The petitioner therein filed
suit on the file of the Court of the District Munsif for permanent
injunction. He also filed an interlocutory application for
temporary injunction, which was dismissed. The plaintiff filed
interlocutory application along with miscellaneous Appeal and
the appellate Court granted an order of injunction in the said
application. In the meanwhile the defendants forcibly thrown
out the belongings of the plaintiff and evicted him from the suit
premises. Thereafter the defendants filed a Civil Revision
Petition before this Court, aggrieved by the order of injunction
granted by the appellate Court namely, the Court of
Subordinate Judge. The said C. R. P. was disposed of by this
Court ordering status quo with a direction to the Sub-Court to
dispose of the C.M.A. itself. The C.M.A. was allowed and,
therefore, the plaintiff filed an application under Section 144
read with 151 of CPC for restitution. The same was dismissed
by the learned Subordinate Judge. Aggrieved by which the
plaintiff filed CRP. A contention was raised before this Court
that as the plaintiff was not dispossessed by virtue of any order
of Court, restitution cannot be claimed under Section 144 of
CPC and that the plaintiff should have recast a suit and not
application under Section 144 of CPC. This Court rejected
these contentions ordered restitution to the plaintiff as he was
forcibly and unauthorisedly evicted by the defendants during
the pendency of the proceedings. It was observed as under:

nove 1AL BBt VR e e
provision_in the Code v e ith particular
situation 9 (ARSI sPaf inoABRfer
; " .
oo %@%ﬁ@?f (N e
Civil Pr @ .”1 g | stated above,

Section 144 of CPC is not applicable to the facts of
the case because possession was not taken by any

D
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order of the Court. There is no other provision,
which applies to the facts of the case i.e., where the
possession has been taken forcibly by a party
during the pendency of the proceedings i.e., when
the application is dismissed by the trial Court and
before filing the appeal. In these circumstances, |
agree with the contention of the learned Counsel
for the petitioner that in such circumstances, the
Court would be justified to do justice and put back
the parties in the same position in which they were,
but for the order of the trial Court by invoking the
inherent jurisdiction. Therefore, | agree with the
contention that the Court in exercise of its
jurisdiction under Section 151 can grant
restitution, even though Section 144 CPC may not
strictly apply. That view of mine, as | have stated
above, is supported by the two Division Bench
decisions stated supra in State Government v. M.
Jeevraj & Co. and P. Lingeswararao v. Venkata
Subbarao 1966(2) An.W.R. 144.
15. The High Courts of Bombay and Rajasthan also took
similar view in the decisions referred to supra. It is not
necessary to refer to these decisions in detail. But a reference to
Kavita Trehan v. Balsar Hygiene Products (supra) may be
made. In this decision, the Supreme Court considered the
guestion as to the scope of restitutionary jurisdiction of the
Courts. The appellant firm was clearing and forwarding agents
to the respondent. The principal terminated the agreement due
to non-payment of large sums of commission amount. The
appellant filed suit for declaration of the appellant's lien to an
extent of about Rs. 16,00,000/- and obtained ex parte injunction
directing the respondent not to interfere in the disposal of the
stock by the plaintiff. The appellant then sold away the bulk of
stocks under the authority of the Court's interim order and
recovered a sum of Rs. 23,00,000/- when the goods were worth
about Rs. 32,00,000/-. The suit was later transferred to Delhi
High Court by order of the Supreme Court. The learned single
Judge of Delhi High Court dismissed the suit as hit by Section
69(2) of Indian Partnership Act, 1932. The learned single Judge
also considered the question of restitution of goods to the
respondent or their money value. On that question, the learned
single Judge directed the plaintiff to furnish security by way of
an F.D.R. from a Nationalised Bank in the name of the
Registrar of the Court. The view was confirmed by Division
Bench. Before the Supreme Court, it was urged that Section 144
of CPC did not apply as no transfer of possession of any
property pursuant to any order of the Court had taken place. It
was also contended that Section 151 of CPC cannot be invoked
in aid of jurisdiction that manifestly exist and cannot in itself be
seen as a source of jurisdiction. The Supreme Court while
observing that Section 144 of CPC incorporates only a part of
the general law of restitution and not exhaustive, laid down as
under:

The jurisdiction to make restitution is inherent in
every court and will be exercised whenever the
justice of the case demands. It will be exercised
under inherent powers where the case did not
strictly faH-within th it of\Sectins , Section
144 opergma&fgo@é? % rm]ﬁléf) far as a
decree or an order is | d versed in any
rgy-Ke
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general powers of restitution inherent in every
court....
... We have considered this submission of Sri Grover relying on
Sakamma v. Eregowda (1974) 2 Kant. L.J. 357, that the mere
fact that the suit for permanent injunction was dismissed
resulting in the vacation of the interim order of injunction
granted during its pendency, would not entitle the successful
defendant to seek restitution under Section 144, C.P.C. That
principle has no application in this case. In the case before us
the injunction granted by the learned Senior Sub-Judge,
Chandigarh, was not merely negative in terms interdicting
interference from the respondent with the custody of the goods
by the appellants; it went much further and expressly enabled
the appellants to sell the goods, pursuant to this order, the
appellants disturbed the status quo as on the date of the suit
and sold away respondent's goods and converted them into
money. The High Court while declining the prayer for payment
of the sale proceeds to the respondent, however, sought to
relegate the parties to the extent practicable, to the same
position as obtained on the date of the suit. This the High Court
did by directing furnishment of security to the extent of the
value of the goods sold away under the cover of the
interlocutory order. That an appeal filed against the said
interlocutory order was withdrawn, does not, in our opinion
make any difference. Upon dismissal of the suit, the
interlocutory order stood set aside and that whatever was done
to upset the status quo, was required to be undone to the extent
possible. It is unfortunate that the learned Sub-Judge, Ist Class
made an order which, we think, ought not to have been made. If
the Trial Judge, felt that it was in the interest of justice that the
goods required- to be disposed of, he should have ordered the
sale by or under the supervision of a Commissioner of the court
ensuring that the sale proceeds were under the court's control.

16. Restitutionary law has many branches. When restitutionary
claims are to be found in equity as well as in law in many
situations and in many areas, an attempt to trace power of
restitution only to Section 144 of CPC is to ignore the inherent
power of the Court to do complete justice between the parties.
This power can be exercised even in interlocutory matters.
When a party to the proceedings in the guise of an ex parte
order gets an undue advantage to which he was not entitled to
when the case was not filed, it is the duty of the Court to place
the parties in the decision (sic. position) which they would have
occupied but for the order of the Court.
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(....) The principle of the doctrine of restitution is that on the
reversal of a decree, the law imposes an obligation on the party
to the suit who received the benefit of the erroneous decree to
make restitution to the other party for what he has lost. This
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27. Section 144 of the C.P.C. is not the fountain source of
restitution; it is rather a statutory recognition of a pre-existing
rule of justice, equity and fair play. That is why it is often held
that even away from Section 144 the Court has inherent
jurisdiction to order restitution so as to do complete justice
between the parties. In Jai Berham v. Kedar Nath Marwari
(1922) 49 LA. 351, their Lordships of the Privy council said:
"It is the duty of the Court under Section 144 of the
Civil Procedure Code to place the parties in the
position which they would have occupied but for
such decree or such part thereof as has been
varied or reversed. Nor indeed does this duty or
jurisdiction arise merely under the said section. It
is inherent in the general jurisdiction of the Court
to act rightly and fairly according to the
circumstances towards all parties involved.
Cairns, L.C., said in Rodger v. Comptoir d'Escompte de Paris,
(1871) L.R.3P.C.:
"One of the first and highest duties of all Courts is
to take cars that the act of the Court does no injury
to any of the suitors and when the expression, the
act of the Court is used, it does not mean merely
the act of the primary Court, or of any
intermediate Court of appeal, but the act of the
Court as a whole from the lowest court which
entertains jurisdiction over the matter up to the
highest Court which finally disposes of the case".
This is also on the principle that a wrong order should not be
perpetuated by keeping it alive and respecting it, A.A. Nadar v.
S.P. Rathinasami, (1971) 1 MLJ 220.
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