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qifere SaTexfie g Faiie & SuRAfT g YomHdr 9 e forar T
oqT| Me ¥ WA fdare &1 g T &R & JARER o
IR B 81 Blx (Ifdel =1a1ad &1 & | Sad RN W aral
BT STA] Y9 T8 B A BIfdA—I—TRG 2 |

o S 99T URT AW 14 # 3ifded ysel wd B T E|

20.YROT H yfcrardl At BIRME A WRAAE SI0Seyg0—01, SINTRM Y3
THARM SI0S<g0—3, RRM T FAARM S0 TJ—03 Bl Flaaral
fdaaar < IuRerd e | ardl ifdaear gRT <Tad 99 |
giearel de ¥ fORE FEl B R dral Sffgdadt & ORE g AR
qaTael) 989 ¥ I @Y T8 |

21. 937aell R fIgH srftdaar SMIUeTeER™ @ 98 g TS | SR 98
fagT SffSraad aral gIRT 31U &1d & oAl &I SIEN Y aral (Sl HA
@1 e fear| RM 989 fage sifdaadr ufdardl §RT 989 &xd g9

gTaT WIRS H= T Fde fhar|
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22 8+ fag™ IfSgaddT SYIUETHRE & 989 TR F94 fHIT AT Ud g=1del
TR Hel'© TSI BT &HYdd aalid fhal TAT| 3 JHR &l
TIDIIR fAeeryor fHar ST SMierd 81 39 ey § A ddd! Gl
02 UG 07 & G H faveiyor fhar S mferd 8 | Tdxor § aqd) dwn
02 Td 07 ' TR B:—

2. AW AT Y iIEaNT BT A o’ &I Bl &)
ol NRRIE & el H Wil T fORNIT &1 ATEddRvl
AT 03 ArRNToT & f2dl @ A 9o P d e
YT BRI BT IAfAHRT 87

7. 3T ARV By STRIE®R AT & AR de’l &
IRITHR el B9 & HRY GRIGRT =Y HRAH D
TSR &1 B ¥ a7 ATRRTY WIS I 7

........................ gfcrare) Ex=m 01

23. BT H TSB! AT 02 Bl FIfdd B BT YR dral il a=dh! Al 07
BT AT B BT IR Ufaard AT 01 W | Iad dIbIad b dgd
oY fdare &1 fdg g8 & b oIl <dl &1 Teysd WRRAE § @ T8l |
9 faare fovg 9 &1 g8 MgiRG 841 fuferd € b JI8)l <dl & |wfed
BT AT IIRA DI 22 S8l Uh oR% dral &l AR & fb g <d
9 WRREE @I e T8 o’ o1 39 BRI Wl <4l @) R 2
STRIRIGR A IH—1956 & ded fgara soft & iR\ aeiTor & uel
e DI OId | et g9 Audid gfqarey o1 sfeped 2 fb oig’l 2
WRRAE BT Meys U8 BI1 oT| 9 BRY el 41 dI favma fiwg
IRIMTBR AMIH—1956 & ded J=H vl & aIRE W&y RRHT &
JIRATT & e H HE! ol DI T3 21 39 TR UHIOT H IJg <@l ST &
fr 9RRHE, STERIed BT MEYS T AT T |

24. RO H IFd -] fATelyol | Ud Mg & ey H Al graur @l
AAST OIS Ui 2lal & | 39 3@l § UAhell & fdalid |
BT © 6 UeRv g & Ud WRUT Uiyl S aH—1956 ¥ Hafdd 2 |
UaHReT B IR fagemer axd ¥ qd g fIfd & d8ad s@e /e &
Hd9g H Hrpn Reofa &1 wws IRA gdia gar 21 59 Hey A
T /e WR 25 faf ®1 Ue |Rfdhd ®U d gY YR 998 F 2
Tdd Td WROT Gy ffafrA—1956 iffafia fear 21 Saa g sd®
Td ¥R UI9T Sffafe—1956 @ SfIfafAd 89 @ uved T /e B
Hag H 93 A & AR & SRSV AR 991 T 8| 39 BRI
f=g e Td RO MU AfRNIH—1956 ® HeY H Swid /TME D
HABeO T Td B R BT Ao mawasd 2 |

At

25. 39 fEvg S Ud 9RO UINUT JffAfRH—1956 &I GRT—04 qAT THAH
gl ® faclih | SId Bl © b
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o B Ta® Vd WY G SEIH—1956 H [T TV
Il B HE G Ger) e 3 @ graernT gHia d g
Y& @7 SIS GIgET 97 TV 8/

o 3Yi7 fe7g qoad VT YR GIYUT SIETIH—1956 H T T
JIgETl W SIFId gNr] fevg 13 @ graErT 39 gHid o
78] &/

26. UHRUT H 39 Ia 25 G Yd |RUT YNl SfERIM—1956 B &RT—05
AT A6 Al & JAqaAldd A g BIal © fd

o B TP VT XU GIVI SETIH—1956 & THIT H ST
F geFiad FIS H TT BaT feg Fadd Y9 HYU GIYT
SINTTH—1956 & TGVIIT &I G IeT &I/

o W TPV [Vl lFT BT GRGIN FRT GIciT—YI7 YT
717 & 7T TE &) &/ 1% T P TG T8I & HIel
H lewg qeadp U YV GINYL SIEf7TH—1956 % HIGETT] Bl

gITIT ST &/

27. Y0 H 3@ Ia 2g qedd Ud AU UINUT SMfAIH—1956 @ GRI—07
T s geldl & AT d Sd gl § &

o B TwPH VT WXV IV SIETIH—1956 Pl ERT—07 B
TET FIlerT Uq vl Heqaw aie fewg goy e &I BV
BT &)

o e/ & 37T OV fovg %Y @ A GioT & al 7§ T8
8g 9w Uo7 I1 wEET GicTal @) VT WEald Savad &/

o FIZ I57g [Agrar suT gAldaie W qd 7T T8 Y bl &
T ¥ 1875 1399 @ U gldais ¥ qd UIe TET 157
TV Ffdd @ les [dgar @ galdals & HNU W feg
f3erar & G H BIF v T8 ar &/

o Fig feg Iderar sy galdais @ yEId 39+ yaldais o
qd Iq~7 FATT BTG H &7 Bl BT T8 va@d &/

» 71T T8I &G U HEBING Ao @] I Wb &/
§9 BN TG T8V &G FAIIoIT SEBIRGr W fFar T
TG FriEH JeT §ar 8/

28. UHRUT H 3q I fawg qdd Yd HRUT UV JAARH—1956 B €RT—08
qqT A6 gEidl & JAqaldd A g Blal § &

o B TH UT WXV GG JfEITIH—1956 HI EN—08 B
TET FTeTT Tq @y Hfeass qiell o5 diger 1§ T&T &Y
T &/
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o W & 37Y OV fewg Higelr @ ofifdd gid & al T T
8 OV Tl @ W WEHlT aeId &/

29. YRV ¥ 39 Id 25 S Yd WRUT Ul SAFRIH—1956 P €RI—09
AT A6 Al & JAqaAldd A g BIal © 16

o B GH VT XU IV ITIH—1956 Pl ERT-09 B
TET PIeT Gifdd HIGT g AT Ir TeeE & T ST BV
wHar &/

o P fewg [@gar 397 yldaiE d yeHiad 39+ GaIdaiE ¥
qd I~ HATT Bl TG H &7 Pl BN 78 v@dl &/

o FIS f67g gWY U7 YFIdqIE & gIEIT YT Yidqre ¥ qd
G~ TarT @ e H &7 B SEGiRar vegar 8/ #ifes
6] g&y 3ud galdais & yeFid 39+ galdaiE H qd
ST~ GAT BT oA [Iar & Yfaer 5 vear &/

® 7T FEU §F ITH JEHBINRGT FITIoIT Bl o THA &/
S YBIY 1T FET &G HAIGIOTd SEIBINGT | 1597 77
7T PrIHT de7 ST &/

30. YO ¥ 3d a0 25 Sadd Ud WRUT Ul SfFRIA—1956 B €RT—10
& 3[AcIhA I SId Bl & fdb

o B TaPH VT WXV IV SIfTIH—1956 P ERT—10 B
TET TG forar oI qien &l fowg &1 &I 9T &/
o 7T fory G grerr @fea qd A e T8 forar T T

SUTRIT &/

o 7T [Ty G alel &idd, oig ddb [ Haed gEmN @
Wfa Raral @ gRT Srdiger &f@a & 1e oy ard @
waE H SgHlT & dlqarted &iad & SIufed &/

o 7T [y G aie &idd, 59 dd 1d HId gEEN @
ifa Raroil @ gIvT 15 % @ 3 3Ty & JIT B TT
fery i
EIT

P G H SgHlT &L 15 Y W FH Y B 3T
SURrT &/

[N

31. &R0 H 3F 4 g Gcdd Ud WRUT Il SfFRIA—1956 &I €RT—10
@ Ifdid e gidl & Iddied ¥ HId Bl © B LN WO o
IrgHd AfT Raret td ST & ar ¥ e Rufy we I & e
Wﬁwwﬁgﬁmw%—
1. 159 wgerT @ Yfad Rara @7 ygerm dg@qyl q 3if4ard
qgq & & g ¥fa Raror @9 @79 & GgarT & &RT
SUIIT H [erd 7 V& & To VT S9N 1991 dUais @
1377 ST ¥ET &1/
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2 [ gy @ Gfd Raror @1 gevr g8@yqel a Sif7ard
9T & [& g ¥d Raror sravad w9 o T & ERT
SYIIT H ford o & &/

3 [Fdl ey @ Hid Raror &1 dvr gg@yql 7 sifard
3qyq & 5 g8 ¥id Raror [Afaa &9 ¥ @I & §I¥
SYIIT H ford o e &/

4. &9 Fgerg & fa Raroq &7 sr7er 8@yqyl a Sif7ard
yqaq & [& g8 ¥fa Rara anfde va ardui-e Hifd &
G &l

5 [&Wl YT P ERT o9 WHY W, FTavd WY W TRl
[feaa &g & SUIT H Y o ¥& ¥ild Rarad @ 8
WHGTT GIRT U Ve o B V9 1998 @Y JaI7 BV 1397
77 &/

6 [ WHET P FRT d9 GHT W FAIvT &Y H o
[Rad &Y W SyIIT ¥ &y o v Vid Raro & [aeg
BN 1B IIT GIRT [HT1 7T BIg B T a¥e ¥ G
WHGIT P GINT g [A¥/E @l o7 &7 qrell I I8 HelEd
P1e Bl FHGTI GINT STl HGT7 &1 T8 &)

7. STV [V THGII @ §INT ol @7 ¥, 37avd ®Y H a7
[RaT & W SYIRT A Iy off e Yid Rara @& 8w &7
& FrIITdl IV YgErT 91T @Y @l Relld d g8 dfa
Rarer e ave @ &7 a7 [Afe @ wikelid gra @Y oid
g/ o9 Ofa Rarol & yy& & Tifed &x @) qedadar
7e] 8l &/

32,91 &SI ded # 9o =fd geidl @ ek 9 SNd g ® %
BT B W AT A Rarsl Ud ST T =ATR—% Yo H I
AT Raot & g # ey =g =9 & IR ¥ Al Rafa wse gk
—

e [t need not be stated that the parties setting up a particular
custom is required not only to allege but to prove it so as to
make such a custom to be a rule of law as applicable to the
concerned parties.

e that custom cannot be extended by analogy and it cannot be
established by a "priori"” methods. A custom cannot be extended
by analogy or logical process and it also cannot be established
by a priori method.

® that it is not that any theory of custom or deductions from other
customs which can be made a rule of decision but only any
custom applicable to the parties concerned that can be the rule
of decision in a particular case.

o [t is well-settled that if the Courts have recognised the custom
in a particular matter for a long time, that is considered to be
the law and it is not necessary to prove it. The Courts can take
judicial notice of such a custom.
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It therefore appears to us that the ordinary rule is that all
customs, general or otherwise, have to be proved. Under S. 57
of the Evidence Act, however, nothing need be proved of which
courts can take judicial notice. Therefore it is said that if there
is custom of which the Courts can take judicial notice, it need
not be proved.
When a custom or usage, whether in regard to a tenure or a
contract or a family right, is repeatedly brought to the notice of
the Courts of a country, the Courts may hold that custom or
usage to be introduced into the law without necessity of proof in
each individual case
that custom, being in derogation of a general rule, is required
to be construed strictly. A party relying upon a custom, is
obliged to establish it by way of clear and unambiguous
evidence.
The evidence adduced on behalf of the party concerned must
prove the alleged custom and the proof must not be
unsatisfactory and conflicting.
It is essential that special usage, which modifies the ordinary
law of succession is ancient and invariable; and it is further
essential that such special usage is established to be so, by way
of clear and unambiguous evidence. It is only by means of such
evidence, that courts can be assured of their existence, and it is
also essential that they possess the conditions of antiquity and
certainty on the basis of which alone, their legal title to
recognition depends.
Where the proof of a custom rests upon a limited number of
instances of a comparatively recent date, the court may hold the
custom proved so as to bind the parties to the suit and those
claiming through and under them. All that is necessary to prove
is that the usage has been acted upon in practice for such a
long period and with such invariability as to show that it has,
by common consent, been submitted to as the established
governing rule of a particular locality. A custom may be proved
by general evidence as to its existence by members of the tribe
or family who would naturally be cognizant of its existence, and
its exercise without controversy
Generally, there is a presumption that law prevails and when
the claim of custom is against such general presumption, then,
whoever sets up the plea of existence of any custom has to
discharge the onus of proving it, with all its requisites to the
satisfaction of the Court in a most clear and unambiguous
manner.
A general custom which the appellant intends to prove requires
greater proof than the one appellant adduced before the court.
Any amount of evidence or proof adduced without there being
proper pleading is of no consequence and will not come to the
rescue of the parties.
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e that the burden of proving adoption is a heavy one and if there
is no documentary evidence in support of adoption, the Court
should be very cautious in relying upon oral evidence.

33. YRl H 39 IF fevg Tl Yd WRUT UIVOT SfAIH—1956 I SRT—11

qqT A6 Al & JAqAldd A g BIal © 16
o B GH VT XU IV ITIH—1956 Pl ERT—11 B

CAERZ
&1

g

4

oSl
T3
k.
39
4
§

H
& &fed &l v

fore GiT Ve &fdT I T T T W givdldd BT

7 g I T T 7T 5T Y8 &IdT T YT TS
VeI 8 qIvaIde WY ¥ UG H gGIT &Y Pl HIT

EI4T 379718rT &/

34. SRIFT 25 T G ARUT UINUT SARHIH—1956 & gRI—11 & faweryor

P gIATd 79

f8=g T Ud “ROT UIyor SfIH—1956 @I gRT—12 ¥ g

@ g9 b e H uae fBY T 2| sH e H e geidl ®

JMAATH | ST BIar & fb
o [B7F P U HYT GINU SIETIH—1956 B RT—12 P

TET TIT forgr T &g, e o gt GRaIy d Gifdd
WarTd & WHIT ReIfa &1 gied var 8/

[&¥d] fewg fAerar gI/T T forar AT BT &fdd, T T
gret gRaIe H 3797 gd g [9ar a1 I G & FEHT
Rerfer &1 gre &var &/

675 qaid Uq WU GIV JIEITTH—1956 B ERT—12 P
s P ldg—d @ ded T lerar TIr @ied d e
TEV ¥ U FHIfed g [Afed @alar 99 &I @ TG TET
P gegiad H Tle fory TV Fldd ¥ dHled g [Hled g7
Ve &/
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35. YRl H g HEalIdH! H Meyd & R & Hdg § =i¥e gl &
JaATHT | T BT 7 b

o T feg WYFT YRIR H YHeT &Y I WeaIId T
g @ Reffa & +ff fog wgaa uRar @7 siaa FareT
7&T §IT &/

o [V feg HIFT UNIIR H Vel GoU II HWERIIH Haw
gﬁﬁﬁaﬁ#@ﬂﬁwﬁﬂﬁﬁ#%‘?ﬁaﬁ#

o (W] eGB! BT (¥ FESIIH P EINT [THIGTT & gIEId
qreT BV 9Y WEGIIH & YIH q vaad feva §iar &/
O & B WEaIgd B Plg §F I9~ Elal & AT Bl §F
71T T [HIT Shiar & @ eSB! gadiad & Grdl &/

o ¥l fewg [Aergr Hlear @ T IS [erdr TIT GwY G
fewg WgFd GRarR § WEendd] ¥ 394 TS [Yar &) 5 &
e & & TiT ferar 797 vF WEergeE AT T &/

7
36. PR H 9 ST forg qwih U HROT UINUT SIIFRF—1956 P ART—12
T R B g1 JAT AMYb G/l & 3faclld I §1d sl & &

fobedfl fo=g [qgar #Higerm & GV 7T feral Tl gy G

185 g GRGR. g He<iiel 4 9 T far #1 5 &
fe= & & 7T forar T vq HESIIE HIT Orl 8/

o (Wl fewg IdErar g & GIRT TIT [erdT AT Gy 379
TIT YU W Yd WEGHIB! HYIaT BT 134757 [N Bl

TIT TET H Yd HESHIPB HIlaT & de [T T Javer
W e Vel &/ TET I SavT #H arcyd Qe sraegdar
¥ 78] BV [3fEr %7 WIIUT HIHIT & SR H Y T
AT H &/

o [Vl [ [Aerar AR @ gV T ferar AT gwy Sy
TIT T8 W Y4 WEaldd] "ilaT & O [3Ear & FIRT 39
AT SIfEIBIY & TEd 13V TV Je7 JavoT W e V& &/

o [ fevg [derar Flgem @ GINT WIS [orgr AT GHY 379
TIT T8 H Yd WP Wil & S UGN & bl b
EIRT U1 SEBIRGT & Ted 167 TV de] AV W §red
YETT &/
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o [V WEergd FI der fyrorT W ura wWolad, forvd Gt
TarT B T W BIS IEBIN T8l 8 P VT HVT Y
qIFITId] TIE YF SAT STXT W G VEAT 8/

37. UdR0T H 3d Iaa 35 Scdd Ud WRUT Ul S7AFRIA—1956 &I gRT—13
T =1fd gfdl @ AddIdd J Sd Biar § &

o Fig TT AT U TS YT P yIEid 3HgT T
HTa—19ar 4 wHled T [Hfed el oY Bdlg e
I~ T8 HY Wpal &/ e §H HBN T YF GIRT
137 77§19 & T @ qd [AwnRd [@urorT & gerd gt
ave WA 78] 8ld &/
38. TR0 H 3d Ia 35 Gcad Yd HRUT GOl STAFRIA—1956 B GRT—16
T 1% geldl @& Aaclidhd d od aar g &

o /37 Tl VT HNU YIYU SETTF—1956 F TET [HH!
lad @ T 5 B 1y GoAlgg TG B9 SRERT
I 7&] 8/

o [l FfdT @l Gk YF BT P IV FG9F & I a8
qcip YA feg qcid U UYL U1V SITTH—1956 &
GIT raferd @1 g 9dl @l QYT &varl 8 IV T [erd
e St @1 wH gY@ g 8/ SFT FHR W G
qve] ®l fewg G U WU U1 SIETIH—1956 &
TET I HTT T &

o [ AT Bl T o7 Bl ¥H [HH] 3T a7 g¥ Bl
7§ 8 v ydldg weTEr [ s gImiaad] fa
fawrfea & g &1 Refad d 7ig ford o &7 g91q 7is
ford ST @1 WH & feT W IRY & Grar &/ Jeq e
TG TeTH W FHdT T8 glev Te Pl wWH
T glar 8/

o 59 TPV Yoilgg TSTHT 9 H 3T B g TT Bl T
B Vb qudidonT &%y &5 HIF &/

o IV [V FHVT H Goflgg TeTET & SEN GV TIT BT
ATaT BT TIar 8 Tl §INT—16 & T8T RIITT GINT
T8 JITERYT o7 I @ FIGETT 8 1 Og dF & ST
TIT B 3T g T8 a7 oar 8 9 d& SRT T
Jer M &/ T Uohlag TISTH GRG S FHrE)
Rerfar 9 vear &/

o 3V Y FHEVT F Ggoflgg TISTH P SN GV TS BT
fAaeT 1Bgr Trar 8 @ INr—16 & dsd =TT GV
T SN o7 I @ GIGETT 8/ STV Bl e §9
Rejfr & ga7 7ie @&l gidl car & @ 3T IS B I
WIRT B & HIX gHid & aiet ger v &iar &/
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o 37V [PV GHVIT F [§T TSAigg TeTIET & STEIN UV TS
BT SATTT [T ST 8 @8 KT TG B JET FT BT
BT YIV GTaT b giel Y& ¥ giar &/

o 3TV [V VT H GSHigg TISTH P SN UV TIE BT
ATaT BT TIar 8 Tl §INT—16 & Te8T IRIITT GINT
T8 TN 70 Gil7 & FIGETT 8/ 3V blg g 5
Refar 4 B 7ie @l geldl &al & dl ST TS P 3
IIST HYT BT AR gAIdT BY drer G& GY 8T &)

o 37V [V GBI F [§9T TSAigg eI & STEY UV TG
BT SAGTT [T ST & T SRT TT HI I FT BT
BT YIV G747 v giet G&T G¥ 8iaT &/

o [l gHNT H [l Hylad & Figlad TTHT @ ETHY
7 & SN GV THT B FIGT BN B RefT 7 e
&I HaEvIed T Tugd e & G GV T &) Jerd Bl
gri®r & g g g &7 W 9T siar 8 39

ToF B TIGT BYd dlel. G&T IV IITIIF ©T & Giled
BT BT WV BT 19deT [BIr T R idr &8/

o [V TIT P JErar BT BT dbHlDb SIS B SITENN GV
g TE BT ST iR/ ol ddpidl Gl Uq
WG T STHT—WAT 8l dl g YT v gV
THIB] G B TAVIGIT [T ST 91T §lar &/

o vl gHvo F wig &I Je Wied Hvad BT Ppig [PFT
W 73‘7 g/ JE YPVU[ &V YPpVU 3l [—3/o7 ] 5’7’ /b d/
& TIT BV F degl Uv TG §iaT 8/

39. SRIF UBR ¥ 2= Tl Td “ROT 4o fAIH—1956 & T8 G b
G H YT TTTETE 9 qEART SR §IRT S UTgETl Bl AT Bl
S & UL DIl Hhddl & W1 37d DY bl G a2l b
e 7 faveryor orufeid © | Udbxor H ufddre) & 1fidhed © fb ol <d)
gRT HRRAE &1 TeYa T80T far a1 o7 | 39 $RUT gl <4l & favmad
Megs W8 & M el a6l Bl T & | 59 Hag ¥ f2wg T« Td 9ROl
qIyoT JMfAfTH—1956 @ ded e & Gag § YHEI YU 9 "
ATl ERT S UTdLTl &l AT Bl FHSH & UTaTd Ig oid ardl
g & gror § ERl <dl gRT WRRAE @1 e ofd gU USilag e
AeTfed &1 HRarr T 39 BRO YHRO H f2eg ih TG 9RO Uiyl
ANfATH—1956 B ORI—16 & T8 Uuildg TG el 8 & BRI
oIExl <dl ERT IRRYE &I Mg o & a2 & R H SUURU 8l dI o
JhHdl B 59 UYBR UHIOT § Mg & JER W ORGT &7 /a1 dR a1l
JeThR 3ficd UTIAISITOT &l Uoildg e Fel 8iF o Rerfa § 3=
BT e WM & a2 Pl Flfed dRd Hl IR WY Ufddiel & SR 2 |
Jrqicd ARRAE BT ey <dl & gRT g fold SF & d2” &l A1fdd &-
BT MR RRE B IIRIHF R 2 |
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grael &l Agewor fHar o= oufdid B 39 PR ARG 9ed
e H—2023 & NI UTgUET BT SEUT T AR B—

OF THE BURDEN OF PROOF

104. Burden of proof—Whoever desires any Court to give judgment as to
any legal right or liability dependent on the existence of facts which he

asserts must prove that those facts exist, and when a person is bound to
prove the existence of any fact, it is said that the burden of proof lies on that
person.

Hllustrations.
(a) A desires a Court to give judgment that B shall be punished for a crime
which A says B has committed. A must prove that B has committed the crime.

(b) A desires a Court to give judgment that he is entitled to certain land in
the possession of B, by reason of facts which he asserts, and which B denies,
to be true. A must prove the existence of those facts.

105. On whom burden of proof lies.—The burden of proof in a suit or
proceeding lies on that person who would fail if no evidence at all were
given on either side.
Hlustrations.

(a) A sues B for land of which B is in possession, and which, as A asserts,
was left to A by the will of C, B's father. If no evidence were given on either
side, B would be entitled to retain his possession. Therefore, the burden of
proof'is on A.

(b) A sues B for money due on a bond. The execution of the bond is admitted,
but B says that it was obtained by fraud, which A denies. If no evidence were
given on either side, A would succeed, as the bond is not disputed and the
fraud is not proved. Therefore, the burden of proof is on B.

106. Burden of proof as to particular fact—The burden of proof as to any
particular fact lies on that person who wishes the Court to believe in its
existence, unless it is provided by any law that the proof of that fact shall lie
on any particular person.
Hlustration.

A prosecutes B for theft, and wishes the Court to believe that B admitted the
theft to C. A must prove the admission. B wishes the Court to believe that, at
the time in question, he was elsewhere. He must prove it.

107. Burden of proving fact to be proved to make evidence admissible.—
The burden of proving any fact necessary to be proved in order to enable
any person to give evidence of any other fact is on the person who wishes to
give such evidence.

Hllustrations.
(a) A wishes to prove a dying declaration by B. A must prove B's death.
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(b) A wishes to prove, by secondary evidence, the contents of a lost
document. A must prove that the document has been lost.

41.39 96 H AT STadd SRy gRT RIfde rfiel SR 2413 /2006
S H o Qe 02.05.2006 W WIEed ARREH—1887 & UGS
graeEl ol fdaear wd gu fdl </ Aifdd BRI @ AR B aR Ao
fovga fadgamr o= g =nfie geid ufoufed fear 81 Sea =i
T & IS fadae 1 IERT 74 UaR g

The initial burden of proof would be on the plaintiff in view of Section 101 of
the Evidence Act, which reads as under:-
"Sec. 101. Burden of proof.- Whoever desires any Court to give
judgment as to any legal right or liability dependent on the

existence of facts which he asserts, must prove that those facts
exist.

When a person is bound to prove the existence of any fact, it is
said that the burden of proof lies on that person."

In terms of the said provision, the burden of proving the fact rests on the
party who substantially asserts the affirmative issues and not the party who
denies it. The said rule may not be universal in its application and there may
be exception thereto.....

Pleading is not evidence, far less proof. Issues are raised on the basis of the
pleadings. The defendant-appellant having not admitted or acknowledged
the fiduciary relationship between the parties, indisputably, the relationship
between the parties itself would be an issue. The suit will fail if both the
parties do not adduce any evidence, in view of Section 102 of the Evidence
Act. Thus, ordinarily, the burden of proof would be on the party who asserts
the affirmative of the issue and it rests, after evidence is gone into, upon the
party against whom, at the time the question arises, judgment would be
given, if no further evidence were to be adduced by either side.
xxx

There is another aspect of the matter which should be borne in mind. A
distinction exists between a burden of proof and onus of proof. The right to
begin follows onus probandi. It assumes importance in the early stage of a
case. The question of onus of proof has greater force, where the question is
which party is to begin. Burden of proof is used in three ways : (i) to indicate
the duty of bringing forward evidence in support of a proposition at the
beginning or later; (ii) to make that of establishing a proposition as against
all counter evidence; and (iii) an indiscriminate use in which it may mean
either or both of the others. The elementary rule is Section 101 is inflexible.
In terms of Section 102 the initial onus is always on the plaintiff and if he
discharges that onus and makes out a case which entitles him to a relief, the
onus shifts to the defendant to prove those circumstances, if any, which
would disentitle the plaintiff to the same.

In RV.E. Venkatachala Gounder v. Arulmigu Viswesaraswami & V.P.
Temple and Anr., the law is stated in the following terms :

"29. In a suit for recovery of possession based on title it is for

the plaintiff to prove his title and satisfy the court that he, in

law, is entitled to dispossess the defendant from his possession

over the suit property and for the possession to be restored to

him. However, as held in A. Raghavamma v. A.
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Chenchamma there is an essential distinction between burden
of proof and onus of proof:

burden of proof lies upon a person who has to prove the fact
and which never shifts. Onus of proof shifts. Such a shifting of
onus is a continuous process in the evaluation of evidence. In
our opinion, in a suit for possession based on title once the
plaintiff has been able to create a high degree of probability so
as to shift the onus on the defendant it is for the defendant to
discharge his onus and in the absence thereof the burden of
proof lying on the plaintiff shall be held to have been
discharged so as to amount to proof of the plaintiff’s title."

gHRUT H YR 91eY  AfAfuH—2023 & UERTe UTgumEl dm Sdad
% TRIT BT FqArd B W G Rafy we g 8 6 o=t
JORTSSG UHxoll # ol deesfed vavE & SMeR W fhar Sirar 2|
g8l RAfder Ul & qEdl H GHEsll B Ydedl / Ul & JER W)
Aot fhar Sirar g 1 e & g8 W o Rafd & 6 <9 & erfiaes
Aleg el B 8 | STaTded] AT DI AU J1T & AT H JIS 4§ e
ORI R 8Y AT [ D T2 Pl AIGT B BT &I BT B |

D A B I§ A B RAfT W Rl 2 {6 | BT IR (Burden of
Proof) T YA BT ¥R (Onus of Proof) § 3faR ¥ | fhdll fifdw g &
A BT AR (Burden of Proof) WHRIT: daT&l UR BIAT & | W Pl AR (Burden
of Proof) YAMIART &I B B | S&fd YHOT BT {R (Onus of Proof)
TIRT BT 2 | foxlt Rifde e & foxft aog &1 aifed =7 &1 9R
(Burden of Proof) S T2 & MR UX GTAT B4 el Afdd OR BIaT 2 |
ST9 fhdT Teg Bl fh¥dl Afdd §RT YATT &1 HR (Onus of Proof) JUI &Rl
8U WAIfed & H QI Yol fHar Sar € @ YA &l MR (Onus of
Proof) TGSl R 37 STl 2 | 314 Ufga! &I Iad a2 favy & @vsd &g
AIST BT BT AR (Onus of Proof) I & DHRUT 3R YAV UK B BY
UHIO T 9R (Onus of Proof) U7 f&HAT SIAT & AT YATIT &I AR (Onus of
Proof) AU XATHIART B SIAT & | §9 YBR THIOT BT ¥R (Onus of Proof)
AMEIIRT BT Y&dl 2 | I8 Yd 3[aRd Ufehar 8| S fdd UHOE 6l
HR (Onus of Proof) T TTRIT YT ®R H 3TAHA Y& & SHD [dwg I
qg B ATfd HHT ST 2 |

THR0T H T8l UH IR el BT IAGHeH B 6 oe’ <@ 7 RRAE @
e T8l forar o | Safd sHa fauid gfdardl &1 eifwded 2 f sl
<dl 9 WRREE DI MeYT BV A o7 | UaRer H ofeRiqdl §RT T
3ATST ¥ 60 Y Yd HIRHE Pl Mg fofar ST ufdardl gRT A faa
T 2| G UBReT H Uoildg e e T8 fear T 2 s
BRI HIG 60 99 Yd D TG DI S USliag MEAHT d Arfad b
ST SUfErd | i UhRoT § Iad T b Hag H Dlg awraol UK
B fhaT T & | I8 TT FHSAT ATAEIRSG © b 3MTSl | B 60 a¥ Yo
|qEIed Bl MM T & IR § iz 9ied, 9% Sdell |ed g8 Al
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SIF & SISl d ARG Fed &I STURIfT H UeThRl & 3R &
AT Y WRRYE & TG S & T2 bl G fhdT Sl A8l Uedid
Il 8 |

4539 e W AEAE ST ROl g HEA gdied . el g
yfiarfed <e gefdl &1 st fFar s Sfea uefid e 21 s9
g H AFEE gdied AT g7 1970 AIR 1286 §3-dTH Debi Prasad
(Dead) By L.Rs vs Tribeni Devi § f&5I® 18.03.1970 &1 o & foig & Mg
®I AN o & deg # wr Rufa @ W few 2 S e
gId & YT URT BT IGRUT -1+ YR 8-

While considering the question of proof.of the adoption pleaded, we must bear
in mind the fact that the same is alleged to have taken place in 1892 nearly 54
years before the present suit was instituted. Therefore, naturally, it was
extremely difficult for Shyam Behari Lai to adduce any oral evidence in proof of
that adoption. All the persons who could have known about the adoption are
likely to have died. Shyam Behari Lai himself could not speak to that adoption.
His evidence is at best hearsay. It is true, as observed by this Court in
Addagada Raghayamma and anr. v. Addagada Chenchamma and anr. (1) that
it is settled that (a person. who seeks to displace the natural succession to
property by alleging an adoption must discharge the burden that lies upon
him_by proof of the factum of adoption and its validity). Again as held by this
Court in Lakshman Singh Kothari v. Smt. Rup Kanwar(2) that in order that an
adoption may be valid under the Hindu law, there must be a formal ceremony of
giving and taking. This is true of the regenerate castes as well as of the Sudras.
Although no particular form is prescribed for the ceremony, the law requires
that the natural parent should hand over the adoptive boy and the adoptive
parent must receive him, the nature of the ceremony varying according to the
circumstances. In the course of the judgment Subba Rao J. (as he then was) who
spoke for the, Court quoted with approval the following observations of
Gopalchandra Sarkar in his book on Hindu Law, 8th Edn.;

"The ceremonies of giving and taking are absolutely necessary 'in all
cases. These ceremonies must be accompanied by the actual delivery of
the child;, symbolical or constructive delivery by the mere parol
expression of intention on the part of the giver and the taker without the
presence of the boy is not sufficient. Nor are deeds of gift and acceptance
executed and registered in anticipation of the intended adoption nor

Signature Not Verified

Digitally signéd'gke av Kumar
Meena

Date: 2026.05.1+ :19:12 IST
Reason: SeIfAttﬁFﬁd

Page 30 of 46



GTINIE g9 HhaRig
2021 /107
ool feAie:—04.05.2026

acknowledgment, sufficient by themselves to constitute legal adoption, in
the absence of actual gift and acceptance accompanied by actual
delivery, a formal ceremony being essential for that purpose.”

That is also the view expressed in Mayne's Hindu Law wherein it is observed
that-the giving and receiving are absolutely necessary to the validity of an
adoption; they are the operative part of the ceremony, being that part of it
which transfers the boy from one family to another, but the Hindu law does not
require that there shall be any particular form so far as giving and acceptance
are concerned, for a valid, adoption all that the law requires is that the natural
father shall be asked by the adoptive parent to give his son in adoption, and that
the boy shall be handed over and taken for this purpose.

There is no doubt that the burden of proving satisfactorily that he was given by
his natural father and received by Gopal Das as his adoptive son is on Shyam
Behari Lal. But as observed by the Judicial Committee of the Privy Council in
Rajendrao Nath Holder v. Jogendro Nath Benerjee and ors.(1); that although
the person who pleads that he had been adopted is bound to prove his title as
adopted son, as_a fact yet from the long period during which he had been
received _as an_adopted son, every allowance for the absence of evidence to
prove _such_fact was to _be favourably entertained, and that the case was
analogous to that in which the legitimacy of a person in possession had been
acquiesced in_for a considerable time, and afterwards impeached by a party,
who had a right to question the legitimacy, where the defendant, in order to
defend his status, is allowed to invoke against the claimant every presumption
which_arises from long recognition of his legitimacy by members of his
family; that in_the case of a Hindoo, long recognition as an _adopted son,
raised even_a stronger presumption in favour of the validity of his adop- tion,
arising from the possibility of the loss of his rights in his own family by being
adopted in_another family. In Rup Narain and anr. v. Mst. Gopal Devi and
ors. (1), the Judicial Committee observed, that in the absence of direct
evidence much value has to be attached to the fact that the alleged adopted
son_had without controversy succeeded to his adoptive father's estate and
enjoyed till his death and that documents during his life and after his death
were framed upon the basis of the adoption. A Division Bench of the Orissa
High Court in Balinki Padhano and anr. v. Gopalkrishntt Padhano and
ors(3); held that in the case of an ancient adoption evidence showing that the
boy was treated for a long time as the adopted son at a time when there was
no controversy is sufficient to prove the adoption although evidence of actual
giving and _taking is not forthcoming., We are in agreement with the views
expressed in the decisions referred to above.

In the case of all ancient transactions, it is but natural that positive oral
evidence will be lacking. Passage of time gradually wipes out such evidence.
Human affairs often have to be judged on the basis of probabilities. Rendering
of justice will become impossible if a particular mode of proof is insisted upon
under all circumstances. In judging whether an adoption pleaded has been
satisfactorily proved or not, we have to bear in mind the lapse of time between
the date of the alleged adoption and the date on which the concerned party is
required to adduce proof. In the case of an adoption said to have taken place
years before the same is questioned, the most important evidence is likely to be
that the alleged adoptive, father held out the person claiming to have been
adopted as his son; the latter treated the former as his father and their relations
and friends treated them as father and son. There is no predetermined way of
proving any fact. A fact is said to have been proved where after considering the
matters before it, the court either believes it to exist or considers its existence so
probable that a prudent man ought, under the circumstances of the particular
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case, to act upon the supposition that it exists. Hence if after taking an overall
view of the evidence adduced in the case, we are satisfied that the adoption
pleaded is true, we must necessarily proceed on the basis, in the absence of any
evidence to the contrary, that it is a valid adoption as well.
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SR YEIART B & | KRG dral AU UeT H P bR BT Swrdoll g
HIRgeh A1ed & AEFH W U1 YA BT R (Onus of Proof) TR BT H
3ABhe g o dfcd WRMHE BT olERiqd! BT M&Yd A= Y QN0 o
GIAATERToT &7 FdeR 9 FHfd § 8P Pl WIHR B & Gee] H 3R]
fhar T 81 59 G H IqIdr d SUR IJARINNT YHOE BT YR (Onus of
Proof) ®I 48 HR H d1<] 3T%el X8 & | ST THIUE BT ¥R (Onus of

Signature Not Verified

§

g

Digitally agnéd‘CKe av Kumar
Meena

Date: 2026.05.1+
Reason: SeIfAttﬁFﬁd

:19:12 IST

Page 34 of 46



GTINIE g9 HhaRig
2021 /107
ool feAie:—04.05.2026

Proof) IT9¥T UfJdTe] & SUR WIHIART A8] 8ldl 8 | 39 3R W IRRE
DI Rl B MY AFT ST 3T YA Bl &1 SH UbR UBROT A
WRIE @ el BT TRYA HET b UTE fEvg  SaRIPeR
AfAFRF—1956 @1 TRI—08 & TEd YA U BT AIRE MeYd HRRAE T |
Safdh AR fgdia S @ qiRE €1 39 UBR B UUH SO &
IiRg B & Rafd & fgdg 99 & iRy & fvmag g 8 &1 o
FHN | TH AR R I &) fORmad I9a I Meygx RRAT & a4
ATHIGRYT AT 03 gRT 98! g9 &I s o | foR™Id 39 YbR aciToT
TP AT 02 BN AT (Burden of Proof) R+ H IN%hel X & ol
gfqars) g9 T 07 Bl AIfdd dR § Bl 38 8 | 59 PRI dad!
TT 02 dTST & fd%g UG d-d! GRAT 07 Ufadiel & U&7 § Hddd bl
ST & |

54. GBI F g I AT 01 TR (A9iyor fhar Sier Srufdd 2| Udwor &
TdT I=7 01 9 UeR g—
1. AT AIEHETOT YT <<l Pl SV (STEATaN) & Wd G

YT 57 YhdT 27—02 §VEl, WERT AT 82 Vhdl 124—07
drar @1 i e § Siftd SR @1 SIREN & |

53. UHRUT H THDH! AT 01 Pl ATfed HRH BT MR el W 2| Sad UHR A
3G YHROT H HRRHE DI oexadl & AQYS AN S & 9gard UhRol &l
faftre MRl W fazeyo fHar ST sufed udid 81T 81 UHRoT § I
TAD] FRAT 01, 02 IRa: f87g IATHR IMAFRH—1956 & gRT—08 A
HIT g | THor § qedl & fAvelver 9 yd urifie wrl gl &6
fIeeiyor Jraead T | 39 HeY H B35 STRIUPR ARRH—1956 &I
RT—8 BT YHIOT H AdAD BT ST 3Maedd & s urifire faaxo
BT IEYUT 59 UBR B—

8. General rules of succession in the case of males. —

The property of a male Hindu dying intestate shall devolve
according to the provisions of this Chapter:—

(a) firstly, upon the heirs, being the relatives specified in
class | of the Schedule;

(b) secondly, if there is no heir of class I, then upon the
heirs, being the relatives specified in class Il of the Schedule;
(c) thirdly, if there is no heir of any of the two classes, then
upon the agnates of the deceased; and

(d) lastly, if there is no agnate, then upon the cognates of
the deceased.

54. 25 STRIEHR IMMAFRA—1956 &I TRT—8 & AdAIdT A F1d &Il &
fpdl 25 goy & 471 a¥figd »id 81 S WR Hufed & fova f2=g
IRMTBR ADTIH—1956 DI TRI—8 & JTAR HIULH 275 IRITDBR
MAFRIA—1956 H FITLA & d—1 & JTAR ol [Hd ST & TIe
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2| g STRI®R AfREH—1956 &1 STIGAT & I @& Sfid ARGl
& Heg FUfd & fIRMEd & ey d 2w ScRIf¥er sifafs—1956 @1
YRT—09 TAT TRT—10 & T&d UTHIT I T & | Jahxor # Irdraredf fag
qab & ARG JIWGRG I SM @ BRU fY ScRIPeR
AfATRIH—1956 B ETRT—09 TAT YRT—10 BT GBI H JdcAlb fhaT ST
e g e urdfiie fAaRoT &1 S0 59 UhR 2—

9. Order of succession among heirs in the Schedule.—
Among the heirs specified in the Schedule, those in class |
shall take simultaneously and to the exclusion of all other
heirs; those in the first entry in class Il shall be preferred to
those in the second entry; those in the second entry shall be
preferred to those in the third entry; and so on in
succession.

10. Distribution of property among heirs in class | of the
Schedule. —The property of an intestate shall be divided
among the heirs in class | of the Schedule in accordance
with the following rules: —

Rule 1.—The intestate’s widow, or if there are more widows
than one, all the widows together, shall take one share.
Rule 2.—The surviving sons and daughters and the mother
of the intestate shall each take one share.

Rule 3.—The heirs in the branch of each pre-deceased son
or each pre-deceased daughter of the intestate shall take
between them one share.

Rule 4.—The distribution of the share referred to in Rule 3—
(i) among the heirs in the branch of the pre-deceased son
shall be so made that his widow (or widows together) and
the surviving sons and daughters get equal portions; and
the branch of his pre-deceased sons gets the same portion;
(i) among the heirs in the branch of the pre-deceased
daughter shall be so made that the surviving sons and
daughters get equal portions.

55. 9K fBg STRIGBR  MAMIH—1956 B GRI—09 TAT IRT—10 &
JIATHT H S Bl 7 b Bl g gy & &9 afiad wid 8l S+
R Fuled @ foRra H 2 ScRISGR S1fafs—1956 &1 IRl &
Fi—01 & W aIRA UH 1T TAT Y& AN 9RT T dd = | fmn
feg goy & 41 o*figd wid 8 oM W gufcd @ fRmaa § fawg
IRMTBR  ARFTIA—1956 B TRT-09 JJAR IR fag IcRIBR
JAAIH—1956 B JGA & T—01 & ATRE U el 84 R Bg
ICRMYBR  SMAFIH—1956 I AL & d—02 & dIRAN H FIgH
g gfdfte & aIRET @& T/ fRId &9 & & uau 7 | feel g
g6y & 91 IHRIT Bid 81 S WR Hulcd &1 fIRMEd H 25, ScRIEeR
JfAfrH—1956 @ gR—09 JTAR fErg IRIABR IFfAfTIH—1956 DI
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AT & T—01 & ARGl & Heg Hufeqd & [I9o & FHRI 9 9
BENACU RIS

56. UhRUT H fag ITRIGBGR  SAFRH—1956 &I gRT—09 IITAR fag
IRIEBR FAFIH—1956 DI YA & aqM—01 & ARG & 7L Huled
& oo g fag STRIGR AREH—1956 &1 IIGAT BT TR0l 4
e fHar ST eavgd § e uNifie fJaRer &1 Sexv g9
JHR g

THE SCHEDULE (See section 8)
HEIRS IN CLASS | AND CLASS II

Class |

Son; daughter; widow,; mother; son of a pre-deceased son; daughter of a
pre-deceased son; son of a pre-deceased daughter; daughter of a pre-
deceased daughter; widow of a pre-deceased son; son of a pre-deceased son
of a pre-deceased son; daughter of a pre-deceased son of a pre-deceased
son; widow of a pre-deceased son of a pre-deceased son [son of a
predeceased daughter of a pre-deceased daughter; daughter of a pre-
deceased daughter of a pre-deceased daughter; daughter of a pre-deceased
son of a pre-deceased daughter; daughter of a pre-deceased daughter of a
pre-deceased son.

57. 92 O & aIRAT B 7 IRON AR A ST AT 28—
Married Male - Hindu, Budhist, Jain, Sikh (Class | Heirs)

I Father | | Mother]

| You }-—'Spousel

| Son | | Daughter l ‘Deceased Son H Widow | | Deceased Daughter |
I I I I I | I I
Son | | Daughter Decszansed - Widow gzzegahst?: Son | | Daughter Decsia:ed DD:E(;S;(:
| Son | | Daughter | I Son | | Daughter] l Son | [ Daughter | | Son ] | Daughter I

58. UhRUT ¥ f2wg SCRIEGR  AFIH—1956 &I GRI—09 STIAR f2=g
ICRMTDR ARTIH—1956 BT JG! & aW—01 & AIRAl & 7ed Fufcd
& fawrod g 25 SRIE®eR S aH—1956 &1 AT & YHT H
AT W AT B © b (el 25 gy & 91 9 wid &1 S
WR FUfd &1 R d g ScRI®R I aH—1956 &1 S gdl &
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q—01 & qIRAN H Fdd 35 YO & 3Fe A, A, gl qor qar
B Al U T AN 9T 8 & U9 & |

50. UhRUT H WRRHE DI ofviqdl &l MeYd 81 & AR R IRRAE 8 JH 1
ofERIedl &1 UM Sl @) aIRY ® Sfafes ard) dRied & fgdg ooft &
IRA 21 3 BRU g ITRITHR IMATH—1956 & eTRT—09 AR
25 STRITHR AATH—1956 B A & a—01 & qINAl & e
Hufcd & = BN @1 Refa o deRiedl & fgdi soft & arikar 4
Uiey 9 ARUeT I8 gU olERIqdl B YU SO Bl aiRg ARREE Bl
ARGl H Sad Huied # TRl R RRiE @ SW [N g
faferdTa 21 ord: WRRHE B AT HT MEYF 8 & IR W AsIad!
o FEfcd § WRRE & Uaha fBd 9 sfgeR ffed €|

60. IS8T Joolg-lg & fh IORIM HIRABNI IMfF—H—1955 &1 &RI—15 &
ded ol dRAeR & Yd 9 B Ff2d MfeRi & 'won A '8q
IgeTH 9917 U 8 | U UBR. H WGReR! IfERI &l JIvon fha garR
@ ATPRI BT AdTod el &l Ifeh A FTHR & YT RSN
T TSR BIIAPR] AITIT—1955 &I IRT—15 & dgd T J=T YT
BT & dgd Uecd Ud Jd ¥ Bl Ffed IfYeRl &1 Whed /Sy
qH 2| 59 UPR dadl G&IT 01 DI Aiad d3+ § drdl %ol &l 2 |
39 UPR d9d] T 02 diel & fdog Had I SM & BRI dad]
G101 ) AqERTOT B fAvg DI B Sl 2 |

61.59 Wed H TP GFT 03 P Ty F favervor fear Smar smfdd 2
JHROT § T AT 03 1 TR 8-
3. T Il g "iyom Sad faarfed wA & wdy #
gferardTor worrg fANRITST Ut #Re B SIfHERI B |

62. USRI H T AT 03 Bl AIfdd B B 4R Yfadral & IR 2 | THR0T
BT JTATD BT R Ydid BIdT & fb T I=ar 03 e fAuemsm o
HIT | UHRT | Iad a=al & AT ?g Al &1 e favelvor |
Ud TSI BIeddbRl JIAfIH—1955 @I €RT—188 BT IHIU &l Ucild
grar 2| off fob 9 uepR 8—

188. Injunction against wrongful ejectment—
(1) Any tenant whose right to or enjoyment of the whole or a part
of his holding is invaded or threatened to be invaded by his
landholder or any other person may bring a suit for the grant of a
perpetual injunction.
(2) The court may after making the necessary enquiry grant a
perpetual injunction in the following cases, namely-
(a) if there exist no standard for ascertaining the actual
damage caused or likely to be caused by the invasion;
(b) if the invasion is such that pecuniary compensation
does not afford adequate relief;
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(c) where it is probable that pecuniary compensation
cannot be got for the invasion.

(d) where the injunction is necessary to prevent a
multiplicity of proceedings.

63. 3T ST BIITBNT AATIH—1955 B TRT—188 B JdATDHT W W
g fb aRI—188 & orid fhdl WIERI RIS WR WIS IAfHRT B
JMARGT § A bR &1 Fae / fahan fear S e 8/ fear sie
I B SO Rafd d ygum Sa=1 / 3fdshae o= diel Afdd Bl 2O1s
foaTeT @ uee fhT SM @ UTgUT §91¢ MU 2| TSR BIIddi
JTAfRHA—1955 B TRT—188 &I IULRT—2 H o1 F¥ersm Sy fdu S+
gg = R aRRerfaar aarg 18 28—

aRReIfT faq=oT

1. |9 81 /B qrel FAIfad MfashAYT /e / gaie | g
arel JHH B b v Dls AMd /HAUKTS ARTT H ST
Bl |

2. |19 SIfahHT /G /gHUS 3 UBR BI &l fh JhAM @l
3Miefe wRuTS / &gl T R7ed / Wdfte Ua 81 bRl 8l |
3. |19 39 d2F B GG 8 b SIfehAvT / aere / gaus | 8
el JHA™ DI S WRUTS /&fgfd B USEEl HwWa T8
B |

4. | 519 Fers o {9aTel $1 ggetdr B el B JavId @ |

64.39 UBR W ¢ & YHOT § TGl & @D & IR W 7 &
JHERO H TAD W1 01 dQl & f[Owg ®ad 89 @ U
RIS R T8l & Bls Widan! ATeR [Afed T8 89 & IR TR a1l
P WIS NS U BRA BT Pbls YR ST T8l 2| S99 PNl
JIENTOT TBT GRAT 03 DI FIId B H 3heT Y@ 2 | 9 PRI -]
TAT 03 AT & faeg DI B ol 2

65.39 WY H TAD! GAT 04 © G H fAvvor fhar oA emfera ® |
BT H qH] AT 04 4 UHR 28—
4, IIT qIENTOT & §RT Heoll dI A By 97 ardimor &1
arg gyl 981 €, IIeRToT §RT gfardl |&ar 01 9 02 |
Heall UK & FAIAER Fbdd gl © A araemor &1
g WIS 91e% 89 ¥ a1 aIGRTo) WIRST A7 &7

66. UHROT H TSB! AT 04 BT AIAT B BT AR Ufarel & SWR 2 | YHR0T
B AqATDHT P R YA BT © b T0! G 04 RIE B fd=g 9
Tfd 2| 59 Fa9 § ufardl & Sad grar W diex 8 & IMfARIT B
Hag W R gRT S9d 918 AUl Ugsd |AHfd H §h ARTBRI Bl
e 7 U fhar T 7| REH dERIqdl @ Bl AFaRaRoT |
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qrél o1 AT 1 o AT o | 39 Hey H bl WhaR & BId 8 W)
Sd fAlp gIRAME & A1 AHIARGROT 81 Wiel S 1R Sad At
IR GRT XIS BIIADR] IETIH—1955 B €RI—88 & o HeTH
ST H a8 U B 370 Ugh FHIfed § WRIGN! ARTHRI B!
HIYOTT T A =T8T ST Ahdl & | TSR BIRABRI A IH—1955 B!
T AT & AR URI—88 & aId v Pls TG MEIRT &l Bl T
T | N 9T UATHIAR S gAY RIE & a1fdd =&} g & | 31d
RO gRT WA B&Id ald =IE & fd=g | 919 siar ydid e
BT 2| 39 UBR UIaTd) a9 T 04 B A@ifdd wee H SN I8
g | 37T TP FEA—04 UFATdl & favg et @l St 2|

67.30 a9 H THBI I 05 & Geg § fIvewor fhar S enuferd © |
JHROT § T AT 05 7 THR 8-
5. AT ATSUR RSN T <l B o & W GRT TH=R
57 9 82 SIRY Uolldg TWTdST & Y89 IR I §b a7
H T TS B, O 9 dI€ H {9 UeTPR €, R KT
I IMTITH TTHR & AT H I Ny T8l B o a1
JIERTOT IR BRa B They 27

68. UHRUT H I AT 05 Pl FIfdd $HRA BT AR Ffadral & SWR & | Jgi
TAHROT H ¥l 0T H JMaedd 9 I USTHR DI AhoddAT Bl AHSH]
JMAS B | 59 I § AT Haled TR gRT W ofig fuafee
T 6024—25 / 2026 H g39ard Nak Engineering Company Pvt. Ltd vs
Tarun Keshrichand Shah ¥ &3 I 979 &A@ 05.01.2026 # =il ga=oT
& Id T NS UFHR b N H FRAT HAd gY AAG A
gfarfed o 21 Saa =iRe g & urNifie IRT &1 SExoT e
JHR o

32. The above discussion takes us to another aspect of the matter as to

whether the appellant is a necessary or a proper party to be impleaded.
The governing principles and law in this regard are well-settled.

33. The fundamental distinction between a '"necessary party" and a
"proper party” was succinctly explained in Ramesh Hirachand
Kundanmal v. Municipal Corporation of Greater Bombay, wherein this

Court held:

“6... A necessary party is one without whom no order can be
made effectively. A proper party is one in whose absence an
effective order can be made but whose presence is necessary
for a complete and final decision on the question involved in
the proceeding.”

34. In Kasturi v. Ilyyamperumal, this Court crystallized the twin tests for
a necessary party:
“...the question of jurisdiction of the court to invoke Order 1

Rule 10 CPC to add a party who is not made a party in the
suit by the plaintiff shall not arise unless a party proposed to
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be added has direct and legal interest in the controversy
involved in the suit. ... two tests are to be satisfied for

determining the question as to who is a necessary party. The
tests are: (1) there must be a right to some relief against such
party in_respect of the controversies involved in the
proceedings; (2) no effective decree can be passed in the

absence of such party.”

35. This principle has been consistently reiterated. In Mumbai
International Airport (P) Ltd. v. Regency Convention Centre & Hotels
(P) Ltd., this Court reiterated:

“15. A “necessary party” is a person who ought to have

been joined as a party and in whose absence no effective
decree could be passed at all by the court. If a “necessary

party” is not impleaded, the suit itself is liable to be
dismissed. A “proper party” is a party who, though not a
necessary party, is a person whose presence would enable
the court to completely, effectively and adequately
adjudicate upon all matters in dispute in the suit, though he
need not be a person in favour of or against whom the
decree is to be made. If a person is not found to be a proper
or necessary party, the court has no jurisdiction to implead
him, against the wishes of the plaintiff. The fact that a
person is likely to secure a right/interest in a suit property,
after the suit is decided against the plaintiff, will not make
such person a necessary party or a proper party to the suit
for specific performance.”

36. Thereafter, in Vidur Impex & Traders (P) Ltd. v. Tosh Apartments
(P) Ltd., the broad principles governing impleadment were summarized:
“41.2. A necessary party is the person who ought to be joined

as party to the suit and in whose absence an effective decree
cannot be passed by the court.
41.3. A proper party is a person whose presence would
enable the court to completely, effectively and properly
adjudicate upon all matters and issues, though he may not be
a person in favour of or against whom a decree is to be
made.
41.4. If a person is not found to be a proper or necessary
party, the court does not have the jurisdiction to order his
impleadment against the wishes of the plaintiff.”
37. In the case at hand, the respondent Nos.1 and 2 are not claiming any
relief against the appellant. There is no iota of material to indicate that
the relief, as claimed in the suit against respondent No.3, if granted,
would be implemented against the appellant. Therefore, the appellant is
not a necessary party to the suit.
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38. The appellant cannot also be construed as a proper party once it has
failed to establish that it is a successor to the respondent No.3. In the
absence of any evidence to prove that respondent No.3 has ceased to
exist or cannot be represented in the suit on its own to contest it on
merits, we are of the opinion that the appellant is not even a proper party
to provide any assistance to the court in the suit.

39. This apart, the respondent Nos.1 and 2 who have instituted the suit
are dominus litis and it is for them to choose their adversaries. If they do
not array the proper and necessary parties to the suit, they do it at their
own risk. However, they cannot be compelled to add a party to defend a
suit against their wishes. The decree, if any, passed in the suit would be
binding only between the parties to the suit and would not infringe upon
any right of a third party, much less of the appellant that is not a party to
the suit.

40. This conclusion is reinforced by the fundamental principle laid down
in Kanaklata Das v. Naba Kumar Das, wherein this Court has observed:
“11.4. ..the plaintiff being a dominus litis cannot be

compelled to make any third person a party to the suit, be
that a plaintiff or the defendant, against his wish unless such
person is able to prove that he is a necessary party to the suit
and without his presence, the suit cannot proceed and nor
can be decided effectively. In other words, no person can
compel the plaintiff to allow such person to become the co-
plaintiff or defendant in the suit. It is more so when such
person is unable to show as to how he is a necessary or
proper party to the suit and how without his presence, the
suit can neither proceed and nor it can be decided or how his
presence is necessary for the effective decision of the suit.
11.5. ... a necessary party is one without whom, no order can
be made effectively, a proper party is one in whose absence
an effective order can be made but whose presence is
necessary for a complete and final decision on the question
involved in the proceeding.”

69. UHRUT H SWRIGd IS TG & Adelid § F1d arar & & fad
AR H JATeIS UEBR T AaID U2H 3fadd 7 b fhdl aafdaq &t
fpef gepvor # fAfed faare # Ffed fAvgawg & @IS Sy gIad &_e
& &6 Mfed g1 W B B oo § awad uAHR ¥ MATD
fgda eraua & fo SO =fdd & SuRafd @ omma & gawor § gwrd)
fem! SR FEF @1 ST |hdl B AT B f ueRr § 3Ifd ueeR 98
Ffdd g RTadT vl § ®I3 86 9 AN Ffd 781 2 e s9 afad
D IURATT & 91 91 garel fSh! SR D1 S Febell & | IR I GOl
¥ fafza faae @ fvgewg @ ¢iftm vd qof fofes 2 S9 @fad &
SR MMaeTH T |
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70. YRl ¥ YATdl gRT &rdT § 1€l & gRT GA-roll ARGl WR U §b
FOT B YR TR Faf/d 9 Bl TTHR ol 991> SIF & AR TR dral
HT @1 GRS B S BT 98 a1 | Yol § Aol RIS R
g T foTIT AT B | UHROT H IR TGN BT @RISR &6 Afed 84
P IR TR IISHTIT Bl WdeR 3ifdR ye= By o & o foar d&
FOT HIY S U B gTeT fhar ST WWa T8 2| 39 YR e
g6 BT YTHR g9 BNl H YU b SIRT A81 Bl T Adbdll & | AT
& 9% @1 Sad fdare # A 9% ®oT & BRI AN ARk ¥ g9
JHR Sad BT H 9 ATIP UeTHR & | 39 BRI 99T 6 Bl UeTHhR
g TS BT ST GO A8l &1 $9 SR WX drdl &T g1l ¥ 9 &
I YTDHR B & drac[e Yl d§b DI UeIDHR Tl g9 S & BIROT
PITA—T—TTRS & | T UHR TIdT G&IT 05 bl Hfadrel ATfed H- H
Thol I8 | T BRI dad] G&IT 05 Ufdarel & TeT § HAdT Bl o
=

53.39 WY H TP T 06 b Geg H fAvyor fhur oA emferd ® |
BT H qD] AT 06 A JBR B
6. 3MAT ATGIT SIRISI URATTOT & 8 AMABR G WITGRI
@ Y B b PRY SRS Y SIAe’HE & gRI HY
P T3 B, SII I SKIMAS H Ufyare &1 1 9 2 B
GrieR WeR fhar 3, {5 ardior fae=r (Estopped)
2, SAfTY dTg ATEITOT WIRGT HRaA™ & AfRTBRT 87
................. EPIREICUIRSEE

54. YHROT H dPT G&IT 06 BT T BT bl YR Yfqdrel & SWR & | bRl
¥ g6l GAT 01 & dial d f[Owg AT 89 & BRUT Iad dad! axeT
06 W IS A fATeINol &I aeddal el ol 3 dAdl W1 06 Wl
T & fowg U9 Ufdarey & UeT § ol &) S © |
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