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}kjk&Jh jktsUnz dqekj] lnL; 

 

1- ;g f}rh; vihy jktLFkku dk'rdkjh vf/kfu;e] 1955 dh /kkjk 224 ds 

rgr jktLo vihy izkf/kdkjh] t;iqj }kjk vihy la[;k 41@2001 esa fnukad 

13&2&2002 dks ikfjr fu.kZ; o fMdzh ds fo:) is'k dh xbZ gSA 

2- izdj.k ds rF; bl izdkj gSa fd oknhx.k@jsLiksMsUV~l us ,d okn 

lgk;d ftyk/kh'k] nwnw  ¼t;iqj½ ds U;k;ky; esa ?kks"k.kk o LFkkbZ O;kns'k ckcr 

is'k fd;k FkkA okn i= esa ;g vafdr fd;k x;k Fkk fd Hkwfe [kljk uacjku 4217 

jdck 6 ch?kk 4 fcLok] 4218 jdck 6 ch?kk 3 fcLok] 4203 jdck 5 ch?kk 16 

fcLok okds xzke ekStekckn rglhy nwnw esa fLFkr gS ds oknhx.k [kkrsnkj 

dk'rdkj gSa] os bldk ljdkjh yxku vnk djrs vk jgs gSaA okfnuh tqEeek dks 

vkWa[kksa ls ugha fn[krk gSA mlds ifr dk fu/ku gks tkus ds ckn gYdk iVokjh us 
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fnukad 6&10&1995 dks oknxzLr Hkwfe;ksa dk ukekUrjdj.k Hkh oknhx.k ds i{k esa 

rLnhd dj fn;k Fkk fdUrq fnukad 10&10&1995 dks ljiap ekStekckn us 

izfroknh@vihykaV ds i{k esa QthZ o uqek;'kh ukekUrjdj.k bu Hkwfe;ksa dk 

rLnhd dj fn;kA blls iwoZ oknhx.k dks lquk ugha x;kA eqfLye fof/k esa 

mRrjkf/kdkjh laca/kh i`Fkd ls dkwuu O;oLFkk gSA e`rd feJqn~nhu us dHkh Hkh 

olh;r lEikfnr ugha dhA izfroknh us ftl olh;r ds vk/kkj ij ukekUrjdj.k 

rLnhd djk;k gS] og QthZ gSA vr% okn is'k dj fuosnu fd;k x;k fd fnukad 

10&10&1995 dks izfroknh@vihykaV ds i{k esa rLnhd fd;k x;k ukekUrjdj.k 

fof/k fo:) ?kksf"kr fd;k tk, rFkk oknhx.k@jsLiksMsUV~l dks oknxzLr 

vkjkth;kr esa 1@3&1@3 fgLls dk [kkrsnkj dk'rdkj ?kksf"kr fd;k tk,A 

izfroknh dks LFkkbZ O;kns'k ls izfrcaf/kr fd;k tk, fd oknhx.k@jsLiksMsUV~l ds 

dCtk dk'r esa n[kyUnkth ugha djs rFkk oknxzLr vkjkth;kr jgu] c;] 

eqarfdy ugha djsA izfroknh@vihykaV us tokcnkok izLrqr dj oknxzLr Hkwfe ij 

Lo;a dk crkSj [kkrsnkj dk'rdkj dCtk gksuk crk;k FkkA mldk ;g Hkh dFku 

Fkk fd feJqn~nhu o ulh:n~nhu uke dk ,d gh O;fDr FkkA xzke iapk;r us 

vius {ks=kf/kdkj ds vUrxZr gh ukekUrjdj.k rLnhd fd;k FkkA izfroknh us 

tokcnkok esa okn [kkfjt djus dk fuosnu fd;k FkkA blds lkFk gh dkmUVj 

Dyse Hkh is'k fd;k Fkk] ftlesa mlus mYys[k fd;k Fkk fd feJqn~nhu us 

izfroknh@vihykaV dh lsok [kq'k gksdj mlds i{k esa olh;r rLnhd dh FkhA 

blfy, oknhx.k dks ikcan fd;k tk, fd oknxzLr vkjkth esa mlds dCtk dk'r 

esa etkger iSnk u djs rFkk mls olh;r ds vk/kkj ij oknxzLr vkjkth;kr dk 

[kkrsnkj ?kksf"kr fd;k tk,A nksuksa i{kksa ds vfHkopuksa ds vk/kkj ij fopkj.k 

U;k;ky; us dqy 4 rufd;kr dk;e dh FkhA lk{; ys[kc) djus ds ckn fnukad 

30&1&2001 dks oknhx.k dk okn [kkfjt fd;k x;k Fkk ,oa izfroknh dk 

dkmUVj Dyse fMdzh fd;k FkkA rn~uqlkj mls oknxzLr vkjkth;kr dk [kkrsnkj 

dk'rdkj ?kksf"kr fd;k x;k ,oa oknhx.k dks LFkkbZ O;kns'k ls ikcan fd;k x;k 

fd og izfroknh ds dCtk dk'r esa etkger ugha djsA bl fu.kZ; o fMdzh ds 

fo:) oknhx.k us dsoy ,d vihy jktLo vihy izkf/kdkjh ds le{k izLrqr dh 

Fkh] ftls fnukad 13&2&2002 ds fu.kZ; ds }kjk Lohdkj fd;k x;k Fkk rFkk 

oknhx.k dks oknxzLr vkjkth;kr dk [kkrsnkj d`"kd ?kksf"kr fd;k tkdj 

izfroknh@vihykaV dks LFkkbZ O;kns'k ls izfrcaf/kr fd;k FkkA jktLo vihy 

izkf/kdkjh ds bl fu.kZ; o fMdzh ds fo:) ekStwnk vihy izfroknh@vihykaV us 

is'k dh gSA  
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3- bl vihy esa fof/k dk ;g fcUnq fufgr gS fd D;k fopkj.k U;k;ky; }kjk 

ikfjr fu.kZ; ,oa fMdzh ds fo:) oknhx.k@jsLiksMsUV~l }kjk jktLo vihy 

izkf/kdkjh] t;iqj ds le{k is'k dh xbZ ,d gh vihy iks"k.kh; Fkh ;k mUgsa okn 

[kkfjt djus ,oa dkmUVj Dyse fMdzh djus ds fu.kZ; o fMdzh ds fo:) 2 

i`Fkd&i`Fkd vihysa izFke vihyh; U;k;ky; ds le{k is'k djuh pkfg, Fkh \ 

4- cgl mHk; i{k lquh xbZA  

5- fo}ku vf/koDrk izfroknh@vihykaV dh nyhy gS fd oknhx.k@jsLiksMsUV~l 

viuk i{k dFku lkfcr ugha dj ik;s FksA mudk oknxzLr vkjkth;kr ij dHkh 

dCtk dk'r ugha jgkA jktLo fjdkMZ esa Hkh izfroknh@vihykaV dk uke vafdr 

gSA izfroknh@vihykaV us vius tokcnkok ds lkFk dkmUVj Dyse Hkh is'k fd;k 

Fkk] ftls fopkj.k U;k;ky; us fMdzh dj fn;k FkkA fopkj.k U;k;ky; ds ml 

fu.kZ; o fMdzh dks oknhx.k@jsLiksMsUV~l us izFke vihy ds }kjk pqukSrh ugha nh 

FkhA izfroknh@vihykaV ds i{k esa tks ukekUrjdj.k rLnhd fd;k x;k Fkk] og 

lHkh dkuwuh izfdz;kvksa dh ikyuk djds Lohdkj gqvk FkkA blfy, oknhx.k@ 

jsLiksMsUV~l dk oknxzLr vkjkth;kr ij dksbZ gd o vf/kdkj ugha curk gSA vr% 

vihy Lohdkj dh tkdj vk{ksfir fu.kZ; o fMdzh dks vikLr fd;k tk,A  

6- fo}ku vf/koDrk oknhx.k@jsLiksMsUV~l us mDr nyhyksa dk fojks/k fd;kA 

mudk dguk gS fd fopkj.k U;k;ky; us rF;ksa ,oa lk{; dh vuns[kh djrs gq, 

oknhx.k dk okn [kkfjt fd;k FkkA oknhx.k] e`rd feJqn~nhu ds mRrjkf/kdkjh 

gksus dh otg ls bu vkjkth;kr ij [kkrsnkj dk'rdkj pys vk jgs gSaA ,d 

eqfLye O;fDr viuh lEiw.kZ lEifRr dh olh;r fdlh rhljs O;fDr ds i{k esa 

ugha dj ldrk gSA pwafd izfroknh@vihykaV] feJqn~nhu dk iq= ugha Fkk] blfy, 

mlds }kjk lEiw.kZ lEifRr dh mlds i{k esa fu"ikfnr dh xbZ olh;r fof/k 

fo:) gSA izFke vihyh; U;k;ky; us bu rF;kRed ,oa fof/kd igyqvksa dks 

e/;utj j[krs gq, oknhx.k@jsLiksMsUV~l dh vihy lgh :i ls Lohdkj dh FkhA 

fopkj.k U;k;ky; us ,d gh fu.kZ; ds }kjk okn oknhx.k@jsLiksMsUV~l dk okn 

[kkfjt fd;k Fkk rFkk izfroknh@vihykaV dk dkmUVj Dyse fMdzh fd;k FkkA 

blfy, dsoy ,d gh vihy dh tkuh pkfg, Fkh rFkk blhfy, mUgksaus ,d gh 

vihy jktLo vihy izkf/kdkjh ds le{k is'k dh FkhA blesa fdlh izdkj dh 

oS/kkfud =qfV ugha gSA vr% ;g vihy [kkfjt dh tk,A  

7- mDr rdksZ ij euu fd;k x;kA i=kofy;ksa dk voyksdu fd;k x;kA  
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8- bl ckjs esa fookn ugha gS fd oknhx.k@jsLiksMsUV~l dk okn [kkfjt djus 

,oa izfroknh@vihykaV dk dkmUVj Dyse fMdzh djus ds fu.kZ; ds fo:) 

oknhx.k@jsLiksMsUV~l us jktLo vihy izkf/kdkjh ds le{k dsoy ,d vihy is'k 

dh FkhA vkns'k 8 fu;e 6 lh-ih-lh- 1908 ds izko/kkuksa ds voyksdu ls ;g bafxr 

gksrk gS fd dkmUVj Dyse Hkh ,d okn dk gh :i gksrk gS rFkk ml ij og lHkh 

izfdz;kRed izko/kku ykxw gksrs gSa] tks fd fdlh okn esa ykxw gksrs gSaA ,-vkbZ-vkj- 

1993 ,l-lh- 1202 ^izhfe;j Vk;lZ fy0 cuke dsjy LVsV jksM VªkaliksVZ 

dkWjiksjs'ku* ds izdj.k esa ekuuh; mPpre U;k;ky; }kjk fuEu er izfrikfnr 

fd;k x;k gS& 

 "Where no appeal is filed, as in this case from the decree in 

connected suit it has the same effect of non filing of appeal against a 

judgment or decree…… Thus the finality of finding recorded in the 

connected suit, due to non-filing of appeal precluded the Court from 

preceding with appeal in other suit." 

 

ekuuh; mPpre U;k;ky; }kjk ,-vkbZ-vkj- 1976 ,l-lh- 1645 ^yksuku dqV~Vh 

cuke Fkkseu* dss ekeys esa Hkh ;g er izfrikfnr fd;k x;k gS fd nks oknksa ds 

dUlksfyMsV gks tkus ds ckn ;fn ,d gh fu.kZ; ds }kjk nksuksa oknksa dk fuLrkj.k 

fd;k tkrk gS rks ,sls ekeys esa Hkh /kkjk 11 lh-ih-lh- ds izko/kku vkdf"kZr gksaxsA  

vkj-,l-,-ucaj 14@2015 fu.kZ; frfFk fnukad 28&1&15 ^fxfjtk oxSjg cuke 

jktu oxSjg* ds izdj.k esa ekuuh; dsjy mPp U;k;ky; }kjk ;g er izfrikfnr 

fd;k x;k gS fd ;fn fdlh okn esa dkmUVj Dyse is'k gksrk gS rFkk fopkj.k 

U;k;ky; ds fu.kZ; ds fo:) ,d gh vihy izLrqr gksrh gS] rc ,sls ekeys esa 

/kkjk 11 lh-ih-lh- esa of.kZr iwoZ U;k; dk fl)kar ykxw gks tk;sxkA bl laca/k esa 

ekuuh; dsjy mPp U;k;ky; }kjk izfrikfnr O;oLFkk fuEukuqlkj gS& 

 "From the above discussion, it is discernible that the law stated in 
Order 8 Rule 6A C.P.C. makes it abundantly clear that the counter 
claim in a suit will have all the characteristics of a cross suit including 
the vulnerability of suffering the bar of res-judicata enshrined in section 
11 C.P.C., if not properly challenged......Therefore, I find that the 
question of law arising in this case can only be decided against the 
appellants, finding that if a defendant who raised a counter claim in a 
suit, fails both in the suit and in the counter claim, will have to file 
separate appeals challenging the decree in the suit and the counter 
claim. Since the appellants in this case failed to do so before the lower 
appellate court, I am of the view that the first appeal itself was barred 
by res-judicata."  

 

9- mDr rhuksa ekeyksa esa izfrikfnr fl)kar ekStwnk izdj.k ds rF;ksa ij iw.kZ 

:i ls ykxw gksrs gSaA bl ekeys esa Hkh oknhx.k@jsLiksMsUV~l }kjk fopkj.k 
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U;k;ky; ds okn [kkfjt djus ,oa dkmUVj Dyse fMdzh djus ds fu.kZ; ds 

fo:) izLrqr dh xbZ ,d gh vihy iwoZ U;k; ds fl)kar ls ckf/kr FkhA izFke 

vihyh; U;k;ky; us vk{ksfir fu.kZ; esa dsoy oknhx.k dk okn fMdzh fd;k gS 

rFkk bl izdkj fopkj.k U;k;ky; }kjk izfroknh@vihykaV ds dkmUVj Dyse dks 

fMdzh djus dk fu.kZ; vkt Hkh vfLrRo esa gSA bu ifjfLFkfr;ksa esa fo}ku izFke 

vihyh; U;k;ky; dk vk{ksfir fu.kZ; o fMdzh ;Fkkor j[ks tkrs gSa rks nks ijLij 

fojks/kkHkklh fu.kZ; o fMfdz;ka izHkko esa jgsxh] ftlls isfpnfx;ka mRiUu gksaxh rFkk 

i{kdkjku ds fgrksa esa Vdjko cjdjkj jgsxkA fo}ku izFke vihyh; U;k;ky; us 

izFke vihy r; djrs le; bl rF;kRed o fof/kd igyw dh rjQ /;ku ugha 

fn;k fd oknhx.k@jsLiksMsUV~l dks nks i`Fkd i`Fkd vihysa izLrqr djds gh 

fopkj.k U;k;ky; ds fu.kZ; fu.kZ; o fMdzh dks pqukSrh nsuh pkfg, Fkh rFkk muds 

}kjk ,slk ugha djus ls izFke vihy iks"k.kh; gh ugha FkhA fygktk ;g vihy 

dkfcys Lohdkj gSA  

10- mDr foospukuqlkj ;g vihy Lohdkj dh tkrh gS rFkk fo}ku izFke 

vihyh; U;k;ky; }kjk ikfjr fu.kZ; o fMdzh fnukad 13&2&2002 dks vikLr 

fd;k tkrk gS rFkk fo}ku fopkj.k U;k;k;y }kjk ikfjr fu.kZ; o fMdzh dks 

;Fkkor j[kk tkrk gSA  

                 lquk;k x;kA  

 

¼ jktsUnz dqekj ½                                  ¼eqds'k dqekj 'kekZ½ 

    lnL;                                            v/;{k 


