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,dyihB   

deyk vykfj;k] lnL; 

 

 

mifLFkr 

Jherh iwue ekFkqj o Jh txnEck izlkn ekFkqj]  

vf/koDrkx.k izkFkhZ 

Jh jksfgr lksuh] vf/koDrk vizkFkhZx.k 

  

fu.kZ;    

                                    

      izkFkhZx.k us ;g fuxjkuh jktLFkku dk'rdkjh 

vf/kfu;e] 1955 dh /kkjk 230 ds vUrxZr U;k;ky;  

lgk;d ftyk/kh'k] cgjksM vyoj }kjk ikfjr  fu.kZ; fnukad 

29&05&2002 ds fo:) izLrqr dh gSA 

      izdj.k ds rF; la{ksi esa bl izdkj gS fd izkFkhZx.k 

ds e`rd firk jkeukFk flag }kjk ,d jktLo okn ckcr 

?kks"k.kk ,oa gqDe bUr;keh nqvkeh o csn[kyh dk 

vizkFkhZx.k@izfroknhx.k ds fo:} ijh{k.k U;k;ky; lgk;d 

ftyk/kh'k] cgjksM vyoj ds le{k fookfnr vkjkth ckcr 

izLrqr fd;k x;kA ijh{k.k U;k;ky; }kjk izkFkhZx.k@oknhx.k 

,di{kh; cgl lqurs gq;s oknh dk okn vius fu.kZ; o fMdzh 

fnukad 27-11-2000 ls fMdzh  dj fn;kA ijh{k.k U;k;ky; 

ds mDr ,di{kh; fu.kZ; o fMdzh fnuakd 27-11-2000 ds 

fo:} vizkFkhZx.k@izfroknhx.k us ,d izkFkZuk i= varxZr 

vkns'k 9 fu;e 13 lh0ih0lh0 e; /kkjk 5 fe;kn 

vf/kfu;e ds izLrqr djrs gq;s fuosnu fd;k fd vizkFkhZx.k 

dks lquokbZ gsrq uk gh fdlh izdkj dk dksbZ uksfVl tkjh 

fd;k x;k vkSj uk gh uksfVl rkehy djok;k x;kA blds 

lkFk gh ijh{k.k U;k;k;y us e`rd vizkFkhZx.k@izfroknhx.k  

cgknqj o Hkksekjke vkfn ds fo:} fu.kZ; ikfjr dj fn;kA 

ijh{k.k U;k;ky; us vizkFkhZx.k@izfroknhx.k }kjk izLrqr 

izkFkZuk i= varxZr vkns'k 9 fu;e 13 lh0ih0lh0 ij 
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mHk;i{k dh lquokbZ djrs gq;s vius fu.kZ; fnukad 29-05-

2002 ls izfroknhx.k@vizkFkhZx.k dk mDr izkFkZuk i= Lohdkj 

djrs gq;s  ,di{kh; fu.kZ; o fMdzh fnukad 27-11-2000 

dks vikLr dj fn;kA ijh{k.k U;k;ky; ds mDr fu.kZ;  

fnukad 29-05-2002 ds fo:} ;g fuxjkuh izLrqr dh 

x;h gSA  

 mHk;i{k ds fo}ku vf/koDrkx.k dh cgl fuxjkuh  

esa lquh x;h A  

     izkFkhZx.k ds fo}ku vfHkHkk"kd us viuh cgl esa 

fuxjkuh eheksa esa vafdr rF;ksa dks nksgjkrs gq;s dFku fd;k 

fd ijh{k.k U;k;ky; }kjk vizkFkhZx.k@izfroknhx.k ij lEeu 

fnukad 23-10-97 dh is'kh gsrq tkjh fd;k x;k Fkk ijUrq 

izfroknhx.k }kjk mDr lEeu ysus ls badkj dj fn;k x;kA 

rRi'pkr fnukad 31-12-97 dh rkjh[k fu;r dh x;h A 

bl fnukad dks izfroknhx.k vuqifLFkr jgsA blds ckn fnukad 

09-01-98 dks izfroknhx.k ckotwn lwpuk mifLFkr ugha vk;s 

rks muds fo:} ,drjQk dk;Zokgh vey esa yk;h x;hA 

rRi'pkr izkFkhZ dh ekSf[kd o nLrkosth lk{; izkIr djrs 

gq;s ijh{k.k U;k;k;y us ,di{kh; fu.kZ; fMdzh fnukad 27-

10-2000 ikfjr dj nhA mDr vk/kkj ij ;g ugha dgk tk 

ldrk dh ijh{k.k U;k;k;y }kjk izfroknhx.k dks izdj.k dh  

lwpuk ugha nh x;hA mDr leLr rF;ksa dks utjvankt djrs 

gq;s ijh{k.k U;k;ky; us izkFkhZ dk izkFkZuk i= varxZr vkns'k 

9 fu;e 13 lh0ih0lh0 Lohdkj djus esa xaHkhj =qfV dh 

gS tks fujLruh; gSA fo}ku vfHkHkk"kd us rdZ fn;k fd nkok 

esa izfroknh la[;k 1 cgknqj  flag fnukad 08-10-99 dks 

izfroknh la[;k 2 Hkksekjke fnukad 26-11-98 dks QksSr gq;s 

gS A ;s nksuksa gh izfroknhx.k ,di{kh; dk;Zokgh fnukad 09-

01-98 ds ckn QkSr gq;s gS ftuds okfjlku dks uksfVl fn;k 

tkuk o fjdkMZ ij ysus dk dksbZ vkSfpR; ugha gSA fo}ku 
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vfHkHkk"kd us rdZ fn;k fd izfroknhx.k dks U;k;ky; }kjk 

lEeu tkjh fd;k x;k ijUrq izfroknhx.k us lEeu ysus ls 

badkj dj fn;kA rkehy dqfuUnk us nks xokgksa dh mifLFkfr 

esa muds vkckn edku ij lEeu pLik dj fn;kA blfy, 

;g dgk tkuk fd izfroknhx.k dks izdj.k ds laca/k esa 

lquokbZ gsrq dks uksfVl vFkok lEeu tkjh ugha fd;s x;s 

iw.kZr;k vlR; o feF;k gSA ijUrq ijh{k.k U;k;ky; us mDr 

leLr rF;ksa o vk/kkjksa dks utjvankt djrs gq;s 

vizkFkhZx.k@izfroknhx.k dk izkFkZuk i= varxZr vkns'k 9 

fu;e 13 lh0ih0lh0 Lohdkj fd;k gS tks iw.kZr;k fof/k 

fo:} gksus ls fujLruh; gSA cgl ds var esa fo}ku 

vfHkHkk"kd us izLrqr fuxjkuh dks Lohdkj djus dk fuosnu 

fd;kA  

     izfrmRrj esa fo}ku vfHkHkk"kd vizkFkhZx.k dFku fd;k 

fd vizkFkhZx.k@izfroknhx.k dks ijh{k.k U;k;ky; }kjk fdlh 

izdkj dh lwpuk vFkok dksbZ O;fDrxr rkehy mDr izdj.k 

ds lca/k esa ugha djk;h xbZ rFkk tks dfFkr rkehy uksfVl 

dh pLikuxh o O;fDrxr  izxV dh gS og oknh us vius 

feyus okys O;fDr;ksa dh xokgh djkdj >wBh rkehy djk;h 

gSA rkehy dqfuUnk dHkh Hkh izfroknhx.k ds ikl ugha x;k 

vkSj uk gh izfroknhx.k dks rkehy djk;hA fo}ku vfHkHkk"kd 

us rdZ fn;k fd ijh{k.k U;k;ky; us e`rd izfroknhx.k 

cgknqj flag o Hkksek ds fo:} ,di{kh; fu.kZ; o fMdzh 

fnukad 27-11-2000 ikfjr dj nh tks iw.kZr;k fof/k fo:} 

Fkh] ftls ijh{k.k U;k;ky; us vius fu.kZ; fnukad 29-05-

2002 ls vikLr djus esa dksbZ =qfV ugha dh gSA  fo}ku 

vfHkHkk"kd us rdZ fn;k fd ijh{k.k U;k;ky; }kjk vkns'k 5 

fu;e 19 dh ikyuk fd;s fcuk gh ,di{kh; fMdzh ikfjr 

dh x;h tks fof/kfo:} gksus ls fujLruh; Fkh ftls ijh{k.k 

U;k;ky; us vius fu.kZ; fnukad 29-05-2002 ls vikLr 
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djus esa dksbZ xyrh ugha dh gSA fo}ku vfHkHkk"kd us rdZ 

fn;k fd oknhx.k }kjk  uk rks rkehy dqfuUnk ds c;ku 

djk;s x;s vksSj gh gLrk{kj djus okys xgokgksa ds c;ku 

djk;s x;sA blfy, bl rF; ij fo'okl fd;k tkuk laHko  

ugha gS fd rkehy dqfuUnk us izfroknhx.k ds badkj djus ij 

lEeu pLik dj fn;s FksA cgl ds var esa fo}ku 

vfHkHkk"kd us  2012 vkj0ch0ts0 ist 110] 119] 

605] 2013 vkj0ch0ts0 ist 296] 2023 

vkj0vkj0Vh0 ist 27 ] 2014 vkj0ch0ts0 ist 721 

vkfn U;kf;d n`"Vkar izLrqr djrs gq;s fuxjkuh dks [kkfjt 

djus dk fuosnu fd;k A  

 mHk;i{k ds fo}ku vfHkHkk"kd dh cgl ij euu 

fd;k x;kA i=koyh ,oa izLrqr U;kf;d n`"Vkarks dk 

voyksdu fd;k x;k A  

      i=koyh ds voyksdu ls izdV gksrk gS fd 

vizkFkhZx.k@izfroknhx.k }kjk v/khuLFk U;k;ky; dh ,di{kh; 

fMdzh dks vikLr djkus ds fy, izkFkZuk i= varxZr vkns'k 9 

fu;e 13 lh0ih0lh0 fu/kkZfjr vof/k esa gh izLrqr     

djrs gq;s ,di{kh; fMdzh dks fujLr djus dk fuosnu bl 

vk/kkj fd;k x;k Fkk fd izfroknhx.k@vizkFkhZx.k dks jktLo 

eaMy ls i=koyh izkIr gksus ds i'pkr O;fDrxr rkehy  

dh lqfu'prk ugha djkbZ x;hA bl laca/k esa geus v/khuLFk 

U;k;ky; dh i=koyh esa miyc/k vknsf'kdkvksa ,o miyC/k 

nLrkostksa dk voyksdu fd;kA ftlls ;g tkfgj gksrk gS fd     

ijh{k.k U;k;ky; }kjk fnukad 03-09-97 dks izfroknhx.k 

dks uksfVl tkjh djrs gq;s vkxkeh  rkjh[k is'kh  fnukad 

23-10-97 ij U;k;ky; ds le{k mifLFkr gksus gsrq ikcan 

fd;k x;kA  mDr uksfVl dh iq'r ij rkehy dqfuUnk }kjk   

;g vafdr fd;k fd izfroknhx.k ;Fkk cgknqj flag] Hkksek] 

cuokjh o jkedqekj ds nkSjkus rkehyh mifLFkr jgus ds 
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ckotwn Hkh muds }kjk  uksfVl ysus ls badkj fd;s tkus dh 

fLFkfr esa mDr uksfVl dks izfroknhx.k ds fuokl LFkku ij 

pLik djrs gq;s rkehy djok;s x;hA mDr uksfVl dh izfr 

v/khuLFk U;k;ky; dh i=koyh esa layXu gSA v/khuLFk 

U;k;ky; }kjk izkFkZuk i=  varxZr vkns'k 9 fu;e 13 lh-

ih0lh0 dk izkFkZuk i= is'k fd;s tkus dh fLFkfr esa mDr 

rkehy fjiksVZ dk ijh{k.k djkus ij ik;k x;k fd fjiksVZ ij 

lcaf/kr rglhy ds rkehy dqfuUnk dk uke vafdr ugha gS 

dsoy ek= xokgku ds gLrk{kj gSA ;gka ;g mYys[k fd;k 

tkuk vifjgk;Z gks tkrk gS fd fdlh Hkh i{kdkj dh rkehy 

tfj;s pLikanxh fd;s tkus ds laca/k esa lacaf/kr U;k;ky; 

}kjk bl vk'k; ds vkns'k tkjh djus ds mijkar gh rkehy 

dqfuUnk }kjk i{kdkjksa ds uksfVl tfj;s pLikanxh rkehy 

djok;s tk ldrs gSA izdj.k esa bl laca/k esa v/khuLFk 

U;k;ky; }kjk ,slk dksbZ vkns'k tkjh fd;k x;k gks] 

i=koyh esa crkSj lk{; miyC/k ugha gSA ijh{k.k U;k;ky; 

}kjk mijksDr rF;ksa dks /;ku j[krs gq;s rFkk ;g ik;s tkus 

ij dh izdj.k esa izfroknhx.k dh rkehy dh lqfu'prk 

fu.kZ; o fMdzh ikfjr djus ls iwoZ ugha dh x;h gSA 

vk{ksfir vkns'k ds ek/;e ls vizkFkhZx.k@izfroknhx.k dk 

izkFkZuk i= varxZr vkns'k 9 fu;e 13 lh0ih0lh0 Lohdkj 

fd;k x;k gSA bl laca/k esa geus flfoy izfdz;k lafgrk 

1908 ds vkns'k 9fu;e 13 dk voyksdu fd;k ftlesa 

;g vfHkfu/kkZfjr fd;k x;k gS fd & 

     Code of Civil Procedure 1908.- Order 9 

Rule  13 and order 5 Rule 17- When without 

proper service of summons to the defendant ex-

parte decree was against him. Decree is illegal.   

     izdj.k esa pwafd v/khuLFk  U;k;ky; dh i=koyh esa 

miyC/k nLrkosth lk{;ksa ls ;g tkfgj gS fd v/khuLFk 
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U;k;ky; }kjk fu.kZ; o fMdzh fnukad 27-11-2000 dks 

ikfjr djus ls iwoZ izfroknhx.k dh lEeu rkehyh dh 

lqfu'prk ugha dh x;h gSA bl laca/k esa fo}ku vfHkHkk"kd 

vizkFkhZ }kjk izLrqr U;kf;d n`"Vkar 2013 vkj0ch0ts0 ist 

296 dk voyksdu fd;k x;k ftlesa vfHkfyf[kr fd;k 

x;k gS fd & 

     Code of Civil Procedure 1908- Order 5 Rule 17 -

Service of notice by affixation. When notice is served by 

affixation on the residence of petitioner, service  should 

have been  supoorted by two witnesses whose name  and  

address ought to recorded /disclosed by the Process Server 

on his report. Without  this there will be no proper serivce 

of notice.  

    mijksDr U;kf;d n`"Vkar izdj.k dh izd`fr dks n`f"Vxr 

j[krs gq;s iw.kZr;k pLik gksrk gSA ;gka ;g  vfHkfyf[kr 

fd;k tkuk Hkh lehphu gksxk fd fdlh Hkh okn i= ds 

fuLrkj.k ls iwoZ U;k;ky; dks lkjHkwr dkuwu ¼substantial 

law½ ,ao  izfdz;kRed dkuwu ¼Procedure law½ dh ikyuk 

lqfuf'pr fd;k tkuk vfuok;Z gksrk gSA izdj.k esa v/khuLFk 

U;k;ky; }kjk fu.kZ; o fMdzh fnukad 27-11-2000 ikfjr 

djus ls iwoZ izfdz;kRed dkuwu ¼Procedure law½ dh ikyuk 

lqfuf'pr ugha fd;k tkuk Li"V :i ls tkfgj gksrk gSA ,slh 

fLFkfr esa ijh{k.k U;k;ky; us leLr rF;ksa dk iw.kZ ijh{k.k 

,oa fo'ys"k.k djus ds i'pkr gh izfroknhx.k@ vizkFkhZx.k dk 

izkFkZuk i= varxZr vkns'k 9 fu;e 13 Lohdkj fd;k gS 

ftlesa ge fdlh izdkj dk gLr{ksi djuk mfpr ugha 

le>rs gSA   

     ifj.kker% izkFkhZx.k }kjk izLrqr fuxjkuh lkjghu gksus 

ls [kkfjt dh tkrh gS ,oa ijh{k.k U;k;ky; lgk;d 

ftyk/kh'k] cgjksM vyoj }kjk ikfjr fu.kZ; fnukad 
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29&05&2002 ;Fkkor  j[kk tkrk gSA  

    fu.kZ; izfr ds lkFk v/khuLFk U;k;ky; dk vfHkys[k 

fu;ekuqlkj fHktok;k tkosA i=koyh ckn bUnzkt vko';d 

dk;Zokgh vfHkys[kkxkj esa fu;ekuqlkj Hksth tkosA  

 fu.kZ; [kqys U;k;ky; esa lquk;k x;kA  

 

      ¼deyk vykfj;k½ 

          lnL;      

 

 

 

 

 

 

 

          

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

   


