IN THE BOARD OF REVENUE FOR RAJASTHAN, AJIMER

1. Appeal Decree/TA/3830/2002/Ajmer.

Nagar Sudhar Nyas, Ajmer

...Appellant.
Versus
1. Bahadur son of Khuma caste Cheeta
2. Smt. Naini widow of Khuma caste Cheeta
Both residents of village Somalpur Tehsil & Distt. Ajmer.
...Respondents.

3. State of Rajasthan through Tehsildar, Ajmer.
...Proforma respondent.
2. Appeal Decree/TA/3305/2010/Ajmer

. Bahadur son of Khuma caste Cheeta
2. Smt. Naini widow of Khuma caste Cheeta
Both residents of village Somalpur Tehsil & Distt. Ajmer.
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Versus
1. State of Rajasthan through Tehsildar, Ajmer
2. Secretary, Nagar Sudhar Nyas, Ajmer.
...Respondents.
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Shri Rajeshwar Singh, Chairman
Shri Ravi Dangi, Member

Present:-

In Appeal No. 3830/2002

Shri Girish Pareek, counsel for the appellant.

Shri Surendra Sethi, counsel for the respondents No. 1 and 2.

Shri Shankar Lal Choudhary, Govt. Advocate for State.

In Appeal No. 3305/2010

Shri Surendra Sethi, counsel for the appellants.

Shri Shankar Lal Choudhary, Govt. Advocate for respondent No.1
Shri Girish Pareek, counsel for respondent No.2.

Date:03.12.2021
JUDGMENT

These two appeals have been filed under section 224 of the
Rajasthan Tenancy Act, 1955 against the judgment and decree dated
18.4.2002 passed by Revenue Appellate Authority, Ajmer in appeal No.
41/2002/223.



2. Both these appeals have been filed against judgment and decree
dated 18.4.2002 and common arguments have been advanced by the
learned counsels of the parties, facts and legal points involved in the matter
are same and parties to the appeals are same. Therefore, both these appeals
are being disposed of by this common judgment. A copy of the same may
be placed in each file separately.

3. Briefly stated the facts of the instant second appeal are that the
respondents No. 1 and 2 filed a suit under section 88 and 188 of the
Rajasthan Tenancy Act in the court of Sub-Divisional Officer, Ajmer
stating that khasra No. 1501 measuring 6 bigha 19 biswa 10 biswansi
situated in village Somalpur (new No. 1725 measuring 6 bigha 19 biswa
10 biswansi) in their tenancy and cultivatory possession since their
forefathers. The disputed land is in the name of their father and husband,
Khuma and after the death of Khuma, his son and widow succeeded him
in his tenancy land. During settlement, the Settlement Department has
entered their khatedari land as siwai chak government land. Learned trial
court after framing three issues and decided all the issues against the
plaintiffs/ respondents and dismissed the suit vide its judgment and decree
dated 16.1.2001. Aggrieved by the judgment and decree dated 16.1.2001,
the plaintiffs/ respondents filed first appeal under section 223 of the
Rajasthan Tenancy Act before the learned Revenue Appellate Authority,
Ajmer who vide its judgment and decree dated 18.4.2002 partially allowed
the appeal and declared plaintiffs/ respondents khatedars of 3 bigha land
of khasra N0.1501 (present khasra No. 1725). Aggrieved by the impugned
judgment and decree dated 18.4.2002, these second appeals are preferred
before the Board.

4, Heard the learned counsels of the parties.

5. Learned counsel for the appellant/ Nagar Sudhar Nyas, Ajmer while
reiterating the facts mentioned in the memo of appeal, has further argued
that the soil classification of the disputed land bearing khasra No. 1501
(new No. 1725) measuring 6 bigha 19 biswa 10 biswansi is shown as
‘chattan’ (rock). Chattan, river, drainage and mountains has been declared
as government land after coming into existence of section 6 of the
Jamindari, Biswedari Abolition Act, 1959. If the plaintiffs had any
grievance, they should have raised objections but no action or objection



had been raised before the competent court and illegally sown the crop of
jawar and Moong in svt. 2015-19. He further contended that learned first
appellate court has passed the impugned judgment without summoning the
record, where the appellant has been in possession of the disputed land
since the year 1994. He further contended that the respondents have no
cultivatory possession on the disputed land, even then learned first
appellate court has committed grave illegality in conceding the possession
of the respondent No. 1 and 2 on the disputed land. Lastly, the learned
counsel prayed for accepting the appeal and setting aside the impugned
judgment and decree.
6. On the contrary, the learned counsel for the respondent No. 1 and 2
argued that the respondents and their forefathers has been in possession of
the disputed land and they are the recorded khatedars in cultivatory
possession of the disputed land. The judgment and decree passed by the
learned trial court is against the revenue record. The learned counsel
prayed for dismissal of the appeal.

Respondent No. 1 and 2 filed an application under Order 41 Rule
27 of the Civil Procedure Code in the appeals, along with the certified copy
of the order dated 29.3.2006 in appeal No. 2002/3830 and photocopy of
the order in the appeal No. 2010/3305, passed by the Assistant Secretary,
UIT, Ajmer in case No. 4/2004. On perusal of the documents filed under
Order 41 Rule 27 of the Civil Procedure Code, it comes to the fore that
this order was passed on 29.3.2006 in the light of the judgment passed by
the first appellate court on 18.4.2002. However, against the judgment of
the first appellate court dated 18.4.2002 these two appeals have been filed.
Thus, any order passed on the basis of the impugned judgment is not
relevant to decide the appeal against the impugned judgment. Therefore,
the applications filed in both the appeals under Order 41 Rule 27 of the
CPC are rejected.
7. We have given our thoughtful consideration to the rival contentions
of the parties and perused the material available on record.
8. A perusal of the Ex.-P1, jamabandi of svt. 2014-2017 shows that
khasra No. 1501 measuring 6 bigha 19 biswa 10 biswansi situated in
village Somalpur in the name of Makbuja Malkan. Jamabandi Svt. 2018-
21, Ex.-P2 shows khasra No. 1501min 3 bigha 19 biswa 10 biswansi as



siwai chak and khasra No. 1501 measuring 3 bigha situated in village
Somalpur Tehsil and Distt. Ajmer is shown in the name of Khuma son of
Kaja caste Cheeta (predecessor of the present respondents No. 1 and 2).
Soil classification of land in both these exhibits shown as ‘chattan’. Khasra
girdawari of svt. 2015-18, Ex.P3, khasra girdawari of svt. 2019-22 Ex,P4,
khasra girdawari svt. 2020-23 Ex.P5. khasra girdawari svt. 2023-26 Ex.P6,
khasra girdawari 2027-30 Ex.P7, khasra girdawari 2033-36 Ex.P8, 2037-
40 Ex.P9 clearly show that the disputed land is mentioned as siwai chak
government land. As such it is crystal clear that the disputed land was
never remained in khatedari or cultivatory possession of the respondents
No. 1 and 2 and their claim that they had been in possession of the disputed
land since last fifty years is clearly baseless and without any supporting
document. The disputed land bearing khasra No. 1725 measuring 6 bigha
19 biswa 10 biswansi situated in village Somalpur was transferred to
Nagar Sudhar Nyas, Ajmer vide letter No. Sw@31 /3151 /89 / 8556—57 dated
23.6.1989 by the District Collector, Ajmer.

Q. That learned trial court after considering the entire material and
legal preposition decided the issue No. 1 against the plaintiff which is
reproduced herewith:-

QI @l | Ul 98 H TSI SMRTSH &I YA IR 37T ST
Heall BT B fHaT 2 | ara) @ IR A WRgd @1 ARG 9. 201518
geel 4I—-3 § Hifdes @A 1501 YT IRDBR HAbGoll ATADB 6—19—10
IccH BMT 9 AT GF Holl §RT 3 46l H §{Ad Ud 3—19—10 H R
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B 21 39 YBR SISl 918y | aqrenTor & a9 fUar /ufd vd et
g SURTA ATGRTI BT IIUE JARTSIATT WR AT S9 A PHeoll B
BT T8I T ST & Sl I8 dv! aranol & faveg [foid &1 Sir
gl

10.  Learned first appellate court without any material or contrary to the
material partly decided the issue No. 1 in favour of the plaintiff and held
that the plaintiff is having possession on 3 bigha land. This finding is
contrary to the material available on record. Continuous khasra girdawari
have not been filed by the plaintiff since svt. 2012 and even then khasra
girdawari do not confer any right and title. Plaintiff is shown as gair
khatedar kashtkar in jamabandi svt. 2018-21 and not of svt. 2012. The
plantiff who files the suit the burden is on him to prove the contents of his
plaint. As neither the plaintiff nor any one on his behalf appeared as a
witness, the plaintiff failed to prove his averments made in the plaint. On
the contrary only one witness DW Prem Raj Bhatti appeared for the
defendants.

11.  The learned trial court decided the issue No. 2 which is reproduced
herewith:-

O fAART RE @A, 1501 BN Y AERTT @ U /Uiy @
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arENToT & faeg (MO @ Sl & |
12.  The first appellate court reversed the finding of the learned trial
court on the ground that once enter the name of the plaintiff as a gair
khatedar in the jamabandi of svt. 2018-21 thereafter this entry cannot be
deleted. Issue No. 2 is “Has the land been acquired by the State and
transferred to UIT and is in their possession?”

13. Inthisissue it is to be decided that before allotment to UIT whether
acquisition was to be done or not. Admittedly land in question entered in
the name of the State, therefore, no need to acquire the land before
allotment. Therefore, the finding of the learned first appellate court
deserves to be rejected and is hereby rejected and the finding of the learned

trial court is upheld.



14.  Moresoever, plaintiff failed to take any remedy against the
allotment of land to the Nagar Sudhar Nyas, Ajmer before the appropriate
court/forum. Therefore, this suit cannot be decreed. In light of the above
discussion, appeal No. 3830/2002 ‘Nagar Sudhar Nyas Ajmer Vs. Bahadur
and ors’ is allowed and appeal No. 3305/2010 ‘Bahadur and ors. Vs. State
and ors’ is rejected at this stage. If any application is pending, also
disposed of accordingly.
Pronounced in open court.

(Ravi Dangi) (Rajeshwar Singh)
Member Chairman



