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Abdl | TOINTS03MRTO 2005 (JAwo) UST 3079, 2006
3ROV 080 (TIJH) UsTo UsT 621, 2003 3IMRTOF 0G0 Usl
42, 1989 3ROIROSI0 UST 527 T 168 B HANAPB G&aid

UoT fopu, TS fereengaR Rigia ufaurica feem srem &:-

AIR 2005 SC 3079 :

"(A) Civil P.C. (5 of 1908), S. 100(5) - Second appeal - Substantial question of
law not formulated - Hearing - Reasons therefor have to be recorded - Suit for
specific performance of contract - Second appeal - Only question framed
whether agreement can be executed even after increase or decrease in land
covered by agreement after consolidation - High Court recording finding on
guestion framed and also on question of willingness of purchaser - No reasons
recorded - Not proper - High Court could not have set aside judgment of first
Appellate Court in its entirety."

2006 RLW (RJ) (i) 621 :

"(b) C.P.C., Sec. 100 - Second appeal - Re-appreciation of evidence - Concurrent
finding of Lower Court - Lower Courts erred in not appreciating the oral and
documentary evidence properly - Held - High Court is at liberty to re-
appreciate the evidence and record its own conclusion for reversing the orders
passed by Lower Court."

2003 (10)RBJ 42 :

"Rajasthan Land Revenue Act, 1956, Section 76 - Scope - In second appeal
Revenue Board is empowed to decide even disputed question of fact - In this
case, while deciding the second appeal, Revenue Board did not address about
the nature of land at the time of allotment and its continued possession of the
petitioner. Hon'ble High Court remanded the case to the Revenue Board for
deciding it afresh. Because unlike Section 100 of the Civil Procedure Code,
empowers Board of Revenue to determine even disputed question of fact
while deciding the second appeal. Writ Petition allowed"

1989 RRD 168 :

"(a) Appreciation of Evidence - Normally, second appellate court will go
behing concurrrent findings of fact recorded by lower courts but where the
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findings have been arrived at either by misreading evidence or findings are
contrary to weight of evidence, there is no legal bar to its doing so."

1997 RBJ 417 :

"Hindu Succession Act 1956 - Section 15 and 16 - Daughters of female Hindu
from two different marriages shall inherit the propery in equal share - The
appellant Mst. Kali and Mst. Kaisar are the real daughters of Mst. Hathi.
Although Mst. Kaisar was born from her previous husband. Therefore, father
of appellant Mst. Kali and Kaisar are different but the mother is same. Under
Section 16 of the Hindu Succession Act 1956 the property of Mst. Hathi will
devolve on both the daughters in equal share."

1995 RRD 517 :

"Rajasthan Tenancy Act, Section 188 - Possession with the entries in revenue
records is a must for issuing injunction - Documentary evidence (Ex. 1 to 27)
has been filed in addition to the verbal statements on behalf of the plaintiff
which reveals that he has purchased the disputed land on 11.7.37 by sale (Ex.
23) shows that it is a 'Panadi' issued by Mewar State and he is the khatedar of
the land in dispute since St. 2028 to 2047 as per Ex. 22 - Payment of land
revenue by ptff. is confirmed by Ex. 1 to 21 which are receipts of payment -
Certified copies of Jamabandi St. 2017 to 2020 is in favour of the ptff. showing
him as a khatedar tenant - Copy of jamabandi produced by deft."

2012 (19) RBJ 545 :

"Code of Civil Procedure, 1908 - Order 26 Rule 9. Appointment of Commissioner.
Commissioner cannot be appointed for collection of evidence. It is pertinent to
note that a bare perusal of the provisions of Order 26 Rule 9 clearly suggests that
it is the discretion of the Court to appoint Commissioner and if the Court deems a
local investigation to be requisite or proper for elucidating any matter in dispute,
it can direct the appointment of a Commissioner for such investigation and report
thereon to the Court. In the instant case, the application is found to have been
filed by the petitioners for appointment of Commissioner with a view to collection
of evidence. Further, the petitioner did not file such application under Order 26
Rule 9, C.P.C., before executing Court. Now, he has filed this application with a
view to procrastinate the execution proceedings and further with a design to
frustrate the decree. The appellate Court is found to have dealt with all these



aspects ad-longum are passed the impugned order, with which | am in unison and
finally concur."
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825 I AP goeid Ul &wer, A fereer Rigia ufaurea
BT o B:-

Hindu Succession Act, 1956 - Sec. 15- Right of
female in the Property- Property purchased in the name of

6



'‘G'- Husband of the 'G' entered into 2nd marriage with 'I'
after the death of 'G' - Son of 'G' and Defendant No. 1 were
class -1 heir - Defendant No. 1 did not relinquish his half
share in the suit property- Held, High Court was not
justified in recording the findings and the judgement and
decree is set aside."
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