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U;k;ky; jktLo e.My jktLFkku] vtesj 

vihy@fMdzh@Vh,@5852@2002@mn;iqj 

Jh jkeukFk iq= Jh [kseukFk ¼ewy firk Jh iawtukFk½ fuoklh ukoM+k] 

rglhy ljkM+k] ftyk  mn;iqjA 

----vihykFkhZ 

cuke 

eq0 eksxh ifRu Jh 'kadjukFk th tksxh fuoklh cMxkao rglhy 

ljkM+k ftyk mn;iqjA 

----izR;FkhZ 

[k.MihB 

Jh oh0 Jhfuokl] v/;{k 

Jh bUnz flag jko] lnL; 

mifLFkr% 

Jh iw.kkZ'kadj n'kksjk] vf/koDrk vihykFkhZA 

Jh vksadkjyky nos] vf/koDrk izR;FkhZA 

&& 

fu.kZ; 

fnukad% 14&09&18 

 

 ;g f}rh; vihy jktLFkku dk'rdkjh vf/kfu;e] 1955 

¼la{ksi esa vf/kfu;e½dh /kkjk 224 ds vUrxZr Hkw izca/k vf/kdkjh 

,oa insu jktLo vihy izkf/kdkjh] mn;iqj }kjk ikfjr fu.kZ; ,oa 

fMdzh fnukad 15&07&2002 ds fo:) izLrqr dh xbZ gSA 

2- la{ksi esa rF; bl izdkj gS fd vihykFkhZ@oknh jkeukFk us ,d 

okn ?kks"k.kk [kkrsnkjh vf/kdkj] bUnzkt nqjLrh ,oa LFkkbZ fu"ks/kkKk dk 

lgk;d dyDVj] lywEcj ds U;k;ky; esa is'k fd;kA fopkj.k 

U;k;ky; us okn dks ntZ jftLVj dj izR;FkhZ@izfroknh dks tfj;s 

lEeu ryc fd;kA mDr okn i= dk izfrokn i= ,oa dkmUVj 

Dyse izR;FkhZ@izfroknh us is'k fd;k dj dFku fd;k fd mDr Hkwfe 

ij jkeukFk dk dksbZ vf/kdkj ugha gSA ckn lquokbZ fopkj.k 

U;k;ky; us oknh dk okn vius fu.kZ; o fMdzh fnukad 

14&06&2000 }kjk [kkfjt dj fn;k rFkk izfrokfn;kWa dk dzkl 

vkCtsd'ku Hkh dCts ds vHkko esa [kkfjt dj fn;kA mDr fu.kZ; o 

fMdzh ls vizlUu gksdj izR;FkhZ us izFke vihy Hkw izca/k vf/kdkjh 

,oa insu jktLo vihy izkf/kdkjh] mn;iqj ds U;k;ky; esa is'k dh] 

ftls mUgksaus vius fu.kZ; o fMdzh fnukad 15&07&2002 }kjk 
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Lohdkj dj vihykFkhZ }kjk izLrqr dkzsl vkCtsD'ku dks [kkfjt fd;k 

rFkk fopkj.k U;k;ky; ikfjr fu.kZ; o fMdzh dks vkaf'kd :i ls 

;Fkkor j[kk vFkkZr oknh ds okn dks [kkfjt djus ds fopkj.k 

U;k;ky; ds fu.kZ; dks ;Fkkor j[kk rFkk izfrokfn;kWa ds dzksl dsl 

dks [kkfjt djus ds fopkj.k U;k;ky; ds fu.kZ; dks vikLr dj 

oknh dks tfj;s LFkkbZ fu"ks/kkKk ls ikcan fd;kA mDr fu.kZ; o fMdzh 

ls vizlUu gksdj ;g f}rh; vihy e.My esa is'k dh xbZ gSA 

3- geus ;ksX; vf/koDrkx.k dh cgl lquhA 

4- ;ksX; vf/koDrk vihykFkhZ us f}rh; vihy eheksa esa vafdr 

rF;ksa dks nksgjkrs gq, rdZ fn;k fd v/khuLFk vihy U;k;ky; us 

vfHkys[k ij miyC/k nLrkosth lk{; ,oa ekSf[kd lk{; dk 

v/;;u ugha fd;k rFkk vkns'k 41 fu;e 31 lh0ih0lh0 ds 

izko/kkuksa dks utjvankt dj viuk fu.kZ; ikfjr fd;k gSA mudk 

rdZ Fkk fd fopkj.k U;k;ky; us nkos o tokcnkos ds vk/kkj ij 

rufd;kr ugha cukbZ] ,slh fLFkfr esa muds }kjk ikfjr fu.kZ; o 

fMdzh =qfViw.kZ Fkk fdUrq v/khuLFk vihy U;k;ky; us Hkh mls 

;Fkkor j[kkA mudk rdZ Fkk fd v/khuLFk U;k;ky;ksa us bl fof/kd 

fcUnw dks utj vankt fd;k fd oknh us vius okn i= esa ;g 

Li"V dFku fd;k Fkk fd oknh ds iwoZ firk Jh iwtaukFk dh 'kknh 

eq0 /kwyh ds lkFk gqbZ o nks yM+ds jkeukFk o dkywukFk gq,A 

dkywukFk dk LoxZokl iwoZ esa gh gks pqdk FkkA iwatukFk ds LoxZokl 

gksus ij mldh ifRu /kwyh us [kseukFk dks vius ?kj ukoM+k esa j[k 

mlds uke dk pwM+k igu dj vius iwoZ ifr ds edku esa vius 

cPps dkywukFk o jkeukFk ds lkFk jgus yxh rFkk eq0 /kwyh us 

vius iwoZ firk ds edku esa iawtukFk dks j[kk rc eq0 eksxh dk 

[kseukFk ds uqrQs ls tUe gqvkA bl izdkj jkeukFk] dkywukFk o 

eq0 eksxh rhuksa HkkbZ cgu gq, rFkk rhuksa us gh fcykuke Hkwfe ij 

dCtk dk'r dj dk'r ;ksX; cuk;k o [kseukFk ds [kkrs ntZ 

djokbZA ijUrq tc [kseukFk dh e`R;q gqbZ rks mijksDr of.kZr Hkwfe 

eq0 /kwyh ds uke ntZ gk xbZ ,oa /kwyh dh e`R;q ds i'pkr~ eq0 

eksxh us vius vkidks /kwyh dk ,d ek= okfjl crkdj 

ukekUrjdj.k vius vdsys ds uke ikfjr djok fy;k ,oa jktLo 

vfHkys[k esa vadu djok fy;k] tks iw.kZr;k xyr Fkk] D;ksafd eq0 

/kwyh ds uke ij fookfnr Hkwfe vafdr gksus ds dkj.k eq0 /kwyh dh 

e`R;q ds i'pkr~ /kwyh ds iq= jkeukFk Hkh ftUnk Fkk blfy, mldk 

uke Hkh jktLo vfHkys[k esa vadu fd;k tkuk pkfg, Fkk] mDr 

rF; ij nksuksa v/khuLFk U;k;ky;ksa us /;ku ugha fn;k o {kS=kf/kdkj 

dk nq:i;ksx djrs gq, vius fu.kZ; ikfjr fd,A  mudk ;g Hkh 

rdZ Fkk fd v/khuLFk U;k;ky;ksa us bl dkuwuh fcUnw dks Hkh utj 

vankt fd;k fd izfroknh eq0 eksxh us vius c;ku esa ;g Li"V 
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dFku fd;kfd jkeukFk o dkywukFk] /kwyh ds nks iq= Fks o iwatukFk 

ds ejus ds ckn /kwyh us esjs firk [kseukFk ls fookg dj fy;kA 

mDr LohdkjksfDr ds i'pkr~ Hkh fopkj.k U;k;ky; us oknh dk okn 

[kkfjt djus esa {kS=kf/kdkj dk nq:i;ksx fd;k gS rFkk rudh la0 

1 dks oknh ds fo:) r; djus esa fof/kd =qfVdkfjr dh gSA rudh 

la0 2 esa oknh dk ;g fl) djuk Fkk fd vk;k [kseukFk oknh 

jkeukFk dk firk gksus ls fookfnr vkjkft;kr [kseukFk ds uke ntZ 

dh xbZA bl laca/k esa oknh }kjk izLrqr lk{; ls ;g Li"V Fkk fd 

iawtukFk dh e`R;q ds i'pkr~ oknh jkeukFk dh ekrk eq0 /kwyh us 

[kseukFk ls 'kknh dj yh rFkk [kseukFk] iwatukFk ds edku esa gh 

jgk rFkk oknh ds firk dh Hkkafr jgk] ,slh fLFkfr esa Hkh oknh 

[kseukFk dk okfjl gksrk gSA eq0 /kwyh ds uke Hkwfe vk tkus ls 

eq0 /kwyh dk iq= jkeukFk fl) gS] blfy, eq0 /kwyh ds fgLls dh 

tehu dk [kkrsnkj oknh jkeukFk dks ?kksf"kr fd;k tkuk pkfg, FkkA 

mudk rdZ Fkk fd rudh la0 3 dk fu.kZ; izfroknh ds i{k esa 

ikfjr djus esa v/khuLFk vihy U;k;ky; us =qfVdkfjr dh gS] 

D;ksafd fopkj.k U;k;ky; us rudh la0 3 oknh ds fo:) ikfjr 

dj mDr Hkwfe ij dCtk ugha ekukA fopkj.k U;k;ky; us rudhla0 

3 dks izfroknh ds i{k esa fl) ugha ekudj dkslZ nkok [kkfjt dj 

fn;k fdUrq jktLo vihy izkf/kdkjh us dkslZ lwV ds fo:) is'k 

vihy dks Lohdkj dj oknh dks ikcan djus dk vkns'k iznku fd;k 

tks iw.kZr;k xyr gS ,oa fjdkMZ ds foijhr gS] D;ksafd tc izfroknh 

dk dCtk gh ugha gS rks LFkkbZ fu"ks/kkKk dh lgk;rk izfroknh izkIr 

djus dk vf/kdkjh ugha gSA  mudk ;g rdZ Fkk fd oknh  vius 

okn dks lEiw.kZ :i ls fl) djus esa lQy jgk blds i'pkr~ Hkh 

fopkj.k U;k;ky; us mldk okn fMdzzh ugha djus esa vius vf/kdkj 

{kS= dk nq:i;ksx fd;kA mudk rdZ Fkk fd eq[kkyQkus dCts ds 

vk/kkj ij Hkh oknh [kkrsnkj dk'rdkj gks x;k gSA ;ksX; vf/koDrk 

us ,0vkbZ0vkj0 2005 ¼,l0lh0½ ist 3079] 2006 

vkj0,y0MCyw0 ¼vkj0ts0½ ¼1½ ist 621 o 1989 

vkj0vkj0Mh0 ist 527] 168 ds U;kf;d n`"Vkar is'k dj dFku 

fd;k fd f}rh; vihy esa U;k;ky; v/khuLFk U;k;ky;ksa ds 

fu"d"kksZ ds laca/k esa lk{; dks iqu% ijhf{kr djus ,oa mlds 

fu"d"kksZ ds vk/kkj ij v/khuLFk U;k;ky;ksa }kjk ikfjr fu.kZ; dks 

fujLr djus gsrq l{ke gSA ;ksX; vf/koDrk us 1997 vkj0ch0ts0 

ist 417 dk U;kf;d n`"Vkar djrs gq, rdZ fn;k fd fgUnw 

mRrjkf/kdkjh vf/kfu;e dh /kkjk 15 ,oa 16 ds vUrxZr fdlh 

O;fDr ds nks fookgksa ls mRiUu iqf=;ksa dk vf/kdkj mldh lEifr 

esa leku gksxkA ;ksX; vf/koDrk us 1995 vkj0vkj0Mh0 ist 

517 o 2012 vkj0ch0ts0 ist 545 is'k djrs gq, dFku fd;k 

fd deh'uj dh fu;qfDr lk{; ,df=r djus gsrq ugha dh tk 
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ldrhA ,0vkbZ0vkj0 2005 ¼lIyh0½ ist 3079] 2006 

vkj0,y0MCyw0 ¼izFke½ jkt0 ist 621] 2003 vkj0ch0ts0 ist 

42] 1989 vkj0vkj0Mh0 ist 527 o 168 ds U;kf;d n`"Vkar 

is'k fd,] ftuesa fuEukuqlkj fl)kar izfrikfnr fd;k x;k gS%& 

 

AIR 2005 SC 3079 : 

"(A)  Civil P.C. (5 of 1908), S. 100(5) - Second appeal - Substantial question of 

law not formulated - Hearing - Reasons therefor have to be recorded - Suit for 

specific performance of contract - Second appeal - Only question framed 

whether agreement can be executed even after increase or decrease in land 

covered by agreement after consolidation - High Court recording finding on 

question framed and also on question of willingness of purchaser - No reasons 

recorded - Not proper - High Court could not have set aside judgment of first 

Appellate Court in its entirety." 

 

2006 RLW (RJ) (i) 621 : 

"(b) C.P.C., Sec. 100 - Second appeal - Re-appreciation of evidence - Concurrent 

finding of Lower Court - Lower Courts erred in not appreciating the oral and 

documentary evidence properly - Held - High Court is at liberty to re-

appreciate the evidence and record its own conclusion for reversing the orders 

passed by Lower Court." 

 

2003 (10) RBJ 42 : 

"Rajasthan Land Revenue Act, 1956, Section 76 - Scope -  In second appeal 

Revenue Board is empowed to decide even disputed question of fact -  In this 

case, while deciding the second appeal, Revenue Board did not address about 

the nature of land at the time of allotment and its continued possession of the 

petitioner.  Hon'ble High Court remanded the case to the Revenue Board for 

deciding it afresh.  Because unlike Section 100 of the Civil Procedure Code, 

empowers Board of Revenue to determine even disputed question of fact 

while deciding the second appeal.  Writ Petition allowed" 

 

1989 RRD 168 : 

"(a)  Appreciation of Evidence -  Normally, second appellate court will go 

behing concurrrent findings of fact recorded by lower courts but where the 
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findings have been arrived at either by misreading evidence or findings are 

contrary to weight of evidence, there is no legal bar to its doing so." 

 

1997 RBJ 417 : 

"Hindu Succession Act 1956 -  Section 15 and 16 - Daughters of female Hindu 

from two different marriages shall inherit the propery in equal share -  The 

appellant Mst. Kali and Mst. Kaisar are the real daughters of Mst. Hathi.  

Although Mst. Kaisar was born from her previous husband.  Therefore, father 

of appellant Mst. Kali and Kaisar are different but the mother is same.  Under 

Section 16 of the Hindu Succession Act 1956 the property of Mst. Hathi will 

devolve on both the daughters in equal share." 

 

1995 RRD 517 : 

"Rajasthan Tenancy Act, Section 188 -  Possession with the entries in revenue 

records is a must for issuing injunction -  Documentary evidence (Ex. 1 to 27) 

has been filed in addition to the verbal statements on behalf of the plaintiff 

which reveals that he has purchased the disputed land on 11.7.37 by sale (Ex. 

23) shows that it is a 'Panadi' issued by Mewar State and he is the khatedar of 

the land in dispute since St. 2028 to 2047 as per Ex. 22 - Payment of land 

revenue by ptff. is confirmed by Ex. 1 to 21 which are receipts of payment - 

Certified copies of Jamabandi St. 2017 to 2020 is in favour of the ptff. showing 

him as a khatedar tenant - Copy of jamabandi produced by deft." 

 

2012 (19) RBJ 545 : 

"Code of Civil Procedure, 1908 - Order 26 Rule 9. Appointment of Commissioner.  

Commissioner cannot be appointed for collection of evidence.  It is pertinent to 

note that a bare perusal of the provisions of Order 26 Rule 9 clearly suggests that 

it is the discretion of the Court to appoint Commissioner and if the Court deems a 

local investigation to be requisite or proper for elucidating any matter in dispute, 

it can direct the appointment of a Commissioner for such investigation and report 

thereon to the Court.  In the instant case, the application is found to have been 

filed by the petitioners for appointment of Commissioner with a view to collection 

of evidence.  Further, the petitioner did not file such application under Order 26 

Rule 9, C.P.C., before executing Court.  Now, he has filed this application with a 

view to procrastinate the execution proceedings and further with a design to 

frustrate the decree.  The appellate Court is found to have dealt with all these 
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aspects ad-longum are passed the impugned order, with which I am in unison and 

finally concur." 

 vUr esa fuosnu fd;k fd f}rh; vihy Lohdkj dj nksuksa 

v/khuLFk U;k;ky;ksa ds vk{ksfir fu.kZ; o fMdzh fujLr dj oknh 

dk okn fMdzh Qjek;k tkosaA 

 

 5- ;ksX; vf/koDrk izR;FkhZ us rdZ fn;k fd fookfnr Hkwfe 

[kseukFk dh [kkrsnkjh dh Hkwfe Fkh rFkk mldh e`R;q ds i'pkr~ mDr 

d`f"k Hkwfe dk fojklr dk ukekUrjdj.k mldh ifRu /kwyh ds uke 

}kjk la0 450 fnukad 22&06&86 dks Lohd`r gqvkA blh izdkj 

/kwyh dh e`R;q gksus ij mDr Hkwfe dk ukekUrjdj.k /kwyh dh ,d 

ek= larku mldh iq=h eksxh ds uke fnukad 18&06&89 dks 

Lohd`r gqvkA  mDr Hkwfe ckcr~ 1994 esa jkeukFk us ,d nkok 

mi[k.M vf/kdkjh] lywEcj ds U;k;ky; esa is'k fd;kA mDr nkos esa 

jkeukFk us vius vkidks /kwyh dk yM+dk crk;k rFkk cki dk uke 

iwatukFk crk;kA  mldk ;g Hkh dFku jgk fd mlds firk iwatukFk 

dh e`R;q gks tkus ij mldh ekWa [kseukFk ds lkFk jgus pyh xbZA 

fopkj.k U;k;ky; us jkeukFk ds mDr vk'k; dk nkok rF;ksa dk 

iw.kZ fo'ys"k.k dj [kkfjt dj fn;k] tks mfpr Fkk ijUrq mDr okn 

esa esa izfrokfn;kWa us Hkh dkmUVj Dyse bl vk'k; dk is'k fd;k fd 

oknh dks LFkkbZ fu"ks/kkKk ls ikcan fd;k tkosa fd og izfroknh ds 

dCts esa n[ky ugha djsA fopkj.k U;k;ky; us oknh dk u rks 

dCtk ekuk ,oa u gh mRrjkf/kdkjh ekurs gq, mldk okn [kkfjt 

dj fn;kA mudk rdZ Fkk fd fopkj.k U;k;ky; us rudh la0 3 

ds fo'ys"k.k esa izfrokfn;kWa dks fookfnr Hkwfe dk [kkrsnkj ,oa 

dkfct ekuk gS] fQj Hkh dkmUVj Dyse Lohdkj ugha djus esa 

fof/kd =qfV dh gSA  rudh la0 1 o 2 ds fo'ys"k.k esa fopkj.k 

U;k;ky; us rudh la0 1 o 2 lkfcr gksuk ugha ekuk] mDr 

rudh dks lkfcr djus dk Hkkj Loa; oknh ij Fkk] fdUrq mDr 

rudh oknh lkfcr ugha dj ldk rks rudh la0 3 Lor% 

izfrokfn;kWa ds i{k esa lkfcr gks tkrh gSA ,slh fLFkfr esa v/khuLFk 

vihy U;k;ky; dk fu.kZ; mfpr ,oa fof/klEer gS] ftlesa f}rh; 

vihy ds Lrj ij gLr{ksi fd;k tkuk U;k;laxr ugha gSA 

fxjnkojh esa dCts ds dkWye esa vihykFkhZ dk uke ugha gSA vius 

rdksZ ds leFkZu esa mUgksaus Mh0,u0ts0 2015 ,l0lh ikVZ&3 ist 

825 dk U;kf;d n`"Vkar is'k fd;k] ftlesa fuEu fl)kar izfrikfnr 

fd;k x;k gS%& 

  Hindu Succession Act, 1956 - Sec. 15- Right of 

female in the Property- Property purchased in the name of 
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'G'- Husband of the 'G' entered into 2nd marriage with 'I' 

after the death of 'G' - Son of 'G' and Defendant No. 1 were 

class -I heir - Defendant No. 1 did not relinquish his half 

share in the suit property- Held, High Court was not 

justified in recording the findings and the judgement and 

decree is set aside." 

  vr% f}rh; vihy [kkfjt dh tkosaA  

 6- geus ;ksX; vf/koDrkx.k dh cgl lquh o i=koyh ij 

miyC/k vfHkys[k dk /;kuiwoZd v/;;u fd;k rFkk izLrqr U;kf;d 

n`"Vkarksa dk /;kuiwoZd v/;;u fd;kA 

 7- i=koyh ij miyC/k nLrkostkr ,oa vk{ksfir vkns'kksa dk 

lw{erkiwoZd v/;;u djus ls Li"V gksrk gS fd eksxh] eq0 /kwyh 

dh iq=h gS tks Jh [kseukFk ls iSnk gqbZ gS tcfd Jh jkeukFk eq0 

/kwyh ds igys ifr iwtaukFk ls iSnk gqvk gSA Jh jkeukFk us vius 

firk dh lEifr esa gd izkIr dj fy;k gS] ftl ij og dk'r 

djrk pyk vk jgk gS tcfd [kseukFk tks fd eq0 /kwyh dk nwljk 

ifr gS] dks fookfnr Hkwfe vkoafVr gqbZ gS] ftlesa ek= mldh ifRu 

/kwyh o iq=h eksxh dk gh gd curk gSA nwljs firk dh lEifr esa 

fgUnw mRrjkf/kdkjh vf/kfu;e ds vUrxZr Jh jkeukFk vihykFkhZ dks 

fdlh izdkj ds vf/kdkj izkIr ugha gksrs gSaA gekjh jk; esa v/khuLFk 

vihy U;k;ky; us izR;sd rudh ij foospu ,oa fo'ys"k.k djrs 

gq, viuk fu.kZ; iznku fd;k gS] ftlesa ge fdlh izdkj dh 

fof/kd ,oa rF;kRed =qfV ugha ikrs gS rFkk mDr fu.kZ; esa gLr{ksi 

fd, tkus dk dksbZ mfpr vk/kkj ugha ikrs gSA ;ksX; vf/koDrk 

vihykFkhZ }kjk izLrqr U;kf;d n`"VkUrksa ds rF; iz'uxr f}rh; 

vihy ds rF;ksa ls fHkUu gksus ds dkj.k os bl ij iw.kZr;k pLik 

ugha gksrs gSA  

8& mijksDr foospu ds ifj.kkeLo:i ge bl f}rh; vihy esa 

dksbZ lkj ugha ikrs gS] vr% f}rh; vihy lkjghu gksus ds dkj.k 

[kkfjt dh tkrh gSA 

  fu.kZ; [kqys U;k;ky; esa lquk;k x;kA 

  

  ¼bUnzflag jko½                         ¼oh0 Jhfuokl½ 

      lnL;                               v/;{k 
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