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 fu.kZ; fnukad %  
 

 

      ;g vihy jktLFkku Hkw jktLo vf/kfu;e] 1956 ¼la{ksi 

esa vf/kfu;e½ dh /kkjk 76 ds vUrxZr vfrfjDr lEHkkxh; vk;qDr 

vtesj ds fu.kZ; fnukad 28&3&2003 ds fo:} izLrqr dh xbZ gSaA 

 

2& izdj.k ds rF; la{ksi esa bl izdkj gSa fd xzke cMyk rglhy 

dksVMh esa fLFkr vkjkth [kljk uEcj 230 jdck 2 ch?kk 

7foLok][kljk uEcj 1300 jdck  2 ch?kk dk [kkrsnkj izR;FkhZ la[;k 

1 FkkA fooknxzLr vkjkth ij izR;FkhZ }kjk iatkc us'kuy cSad ls _.k 

fy;kA mDr _.k dh olwyh gsrq  rglhynkj dksVMh }kjk vnkyrh 

vkns'k ls mDr Hkwfe uhyke dh xbZA uhykeh easa mDr Hkwfe  

vihykFkhZ }kjk dz; dj dCtk izkIr fd;k x;kA bl uhykeh }kjk 

dzsrk us izkIr Hkwfe dk ukekUrjdj.k la[;k 1014 Hkjok;k ftls 

rglhynkj us vius vkns'k fnukad 28&11&94}kjk fujLr dj fn;kA 

ftldh vihy mi[k.M vf/kdkjh ek.Myx< ds le{k dh xbZ ftUgkasaus 

izdj.k  rglhynkj dks izfrizsf"kr dj fn;kA izfrizsf"kr vkns'k dh 

ikyuk essa rglhynkj us fnukad 16&1&02 dks vius iwoZ vkns'k dks 

cgky j[kkA blls O;fFkr gksdj vihykFkhZ us vfrfjDr lEHkkxh; 

vk;qDr vtesj ds U;k;ky; esa vihy is'k dh ftUgksaus vius fu.kZ; 

fnukad28&3&03 ls vihy [kkfjt dj nhA blls O;fFkr gksdj ;g 

f}rh vihy e.My ds le{k is'k dh xbZ gSA  

3& mHk; i{k ds fo}ku vf/koDrkx.k dh cgl  lquh xbZA  

 

4& vihykFkhZ ds fo}ku vfHkHkk"kd us vihy eheks esa vafdr rF;ksa 

dks cgl ds nkSjku nksgjkrs gq;s rdZ izLrqr fd;k fd fookfnr Hkwfe 
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vihykFkhZ us uhykeh esa [kjhnh gS rFkk ;g uhykeh vnkyrh vkns'k ls  

rglhynkj }kjk dh xbZ Fkh rFkk mDr uhykeh esa fdlh izdkj dh 'krZ 

ugha j[kh FkhA oknxzLr vkjkth vihykFkhZ us vuqlwfpr tkfr ds O;fDr 

ls ugha [kjhnh gS cfYd vnkyrh vkns'k dh ikyuk essa rglhynkj ls 

[kjhnh gS rFkk mDr uhykeh ;g 'krZ Hkh ugha Fkh fd  vuwlwfpr tkfr 

ds O;fDr dh Hkwfe dks  lo.kZ tkfr dk O;fDr ugha [kjhn ldrkA 

/kkjk 42 jktLFkku dk'rdkjh vf/kfu;e dk rc mYya?ku gksxk tcfd 

vihykFkhZ tks lo.kZ tkfr dk O;fDr gS] lh/ks gh izR;FkhZ vuqlwfprtkfr 

ds O;fDr ls dz; djrkA tcfd ;gka ij rks vihykFkhZ us vnkyrh 

vkns'k ls rFkk fdlh izdkj dh 'krZ u gksus ds ckctwn mDr Hkwfe 

izfrQy nsdj dz; dh FkhA mDr rF;ksa dks utj vUnkt djrs gq;s 

nksuksa v/khuLFk U;k;ky;ksa us tks fu.kZ; ikfjr fd;s gSa og fof/kfo:) 

gksus ls fujLr fd;s tkus ;ksX; gSaA  

5&  izR;FkhZ ds fo}ku vfHkHkk"kd us viuh cgl esa crk;k fd 

izR;FkhZ vuqlwfpr tkfr dk xjhc O;fDr gS ftlus mDr vkjkth ij 

iatkc us'kuy cSad ls _.k fy;k Fkk fdUrq le; ij fd'rsa tek ugha 

djkus ds dkj.k mDr Hkwfe uhyke dh xbZA ftls [kqysvke turk ds 

lkeus uhyke ugha fd;k x;kA izR;FkhZ us fnukad 8&10&2001 dks 

dysDVj HkhyokMk¼izHkkjh vf/kdkjh½ iz'kklu xkaoksa ds lax f'kfoj cMyk 

rglhy dksVMh ds le{k izkFkZuk i= izLrqr dj fuosnu fd;k Fkk fd  

og cSad dh lkjh jde nsus dks rS;kj gSA ftl ij rglhynkj dksVMh 

ls tkap djkbZ fdUrq rglhynkj ds le{k bl izdj.k lEcU/kh ekeyk 

iwoZ ls fopkjk/khu gksus ls iz'kklfud Lrj ij  dk;Zokgh visf{kr u 

gksuk vafdr dj izkFkZuk i= dk fuLrkj.k dj fn;kA mudk rdZ gS fd 

vuqlwfpr tkfr ds O;fDr dh Hkwfe dks lo.kZ tkfr ds O;fDr dks 

uhyke dh xbZ gS tks fu;e fo:) gSA nksuksa v/khuLFk U;k;ky;ksa ds  

ds leorhZ fu"d"kZ crkrs gq;s vihy [kkfjt djus dk fuosnu fd;kA 

vius dFku ds leFkZu essa 2007¼2½ Mh ,u ts jkt-726 dh uthj 

is'k dhA 

6&  geus mHk; i{k ds fo}ku vfHkHkk"kdx.k dh cgl ij 
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euu fd;k ,oa i=koyh dk voyksdu fd;kA   

 

7&  i=koyh ij miyC/k nLrkosth lk{; ds voyksdu ls ;g 

Li"V gksrk gS fd fooknxzLr Hkwfe izR;FkhZ la[;k 1 tks vuqlwfpr tkfr 

dk O;fDr gS]mlds [kkrsnkjh dh gS vkSj dzsrk ftldks Hkwfe gLrkUrfjr 

dh xbZ gS og tkfr ls lo.kZ gSA jktLFkku dk'rdkjh vf/kfu;e dh 

/kkjk 42ch ds vuqlkj vuqlwfpr tkfr dh d`f"k Hkwfe dks lo.kZ tkfr 

ds O;fDr dks gLrkUrfjr djus ij izfrcU/k gSA blfy;s rglhynkj us 

vihykFkhZ ds i{k esa Hkjs x;s ukekUrjdj.k dks fujLr djus esa dksbZ 

fof/kd Hkwy ugha dh gSA bl ifjizs{; esa ekuuh; jktLFkku mPp 

U;k;ky; us  2007¼2½Mh ,u ts jkt-726 essa ;g fl)kUr izfrikfnr 

fd;k gS fd& 

16.  When provisions contained in two enactments are before a court 

in consideration of particular matter, it has to make an attempt to 

harmonies them both and make a homogeneous reading in such a 

way that both the enactments remain workable. In view of the fact 

that transfer of agricultural land by way of sale has been specifically 

barred by Section 42 of the Rajasthan Tenancy Act, if  such sale 

involves the transfer of land owned by a member of Schedule Caste 

or Schedule Tribe to one who is not a member of Schedule Caste or a 

Scheduled Tribe, in my considered view, this being the intention of 

the legislature, the same shall have to be respected and therefore 

even if it is a case of property mortgaged with the Bank,  such 

property if auctioned in favour of a person who is not a member of 

the caste belonging to the owner of that property, the transfer of such 

property even by a public auction would be hit by the provisions of 

Section 42 of the Rajasthan Tenancy Act. This is so because sale by 

way of auction is simply a mode of transfer and would certainly 

attract the bar contained in Section 42 Supra.  

17-  Even otherwise, the respondent when they themselves conveyed 

to the petitioners that the outstanding dues were only Rs. 4411/-  as 
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on 31-5-1981,  sale by auction of the entire 10 bighas and 10 biswas 

of the land f the petitioners for a sum of Rs. 37401/- could not 

justified in law just because according to the respondents, sale of part 

of land could not get the proper value of. According to the petitioner, 

the auction for a sum of Rs. 37401/- was highly under valued. This 

further explains why the legislature has extended the protection of 

Section 42 of weaker sections of the society such as scheduled castes 

and Scheduled Tribes. But then, this observations is besides the basic 

finding recorded  as above that the sale of the land of the petitioners 

to the respondent No. 3 was null and void as being hit by statutory 

bar contained in Section 42 of the Rajasthan Tenancy Act.  

18-    In view of what has been discussed above, the writ petition is 

allowed and the auction sale in favour of respondent No.3  by the 

respondent no. 2 is held to be illegal as violative of Section 42 of the 

Rajasthan Tenancy Act and accordingly the petitioners are held 

entitled to be restored back in possession of the land in  dispute. The 

concerned Tehsildar shall ensure compliance of this order within two 

months  from the date copy of this judgment is produced before him.   

8&  mijksDr foospu ds vuqlj.k esa vihykFkhZ }kjk izLrqr vihy 

lkjghu gksus ls [kkfjt dh tkrh gSA 

  fu.kZ; [kqys U;k;ky; esa lquk;k x;kA 

  

                               ¼ /kwdyjke dlokWa ½ 

                                lnL; 

 

 

 

 

 

 

 


