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cqf)yky iq= Jh usgu th] vk;q 35 o"kZ] tkfr ekyh] fuoklh ugjkMk 

dk ckl] ru lq.Mkuk] rglhy dBwej] ftyk vyoj 

-------------------vihykFkhZ  

                  cuke 

 

1. Jherh 'kkafr iq=h Jh jkeyky iRuh Jh teuk izlkn] tkfr ekyh] 

fuoklh Ñ".kk dkWyksuh] gkÅflax cksMZ ds ihNs] yks/k dk uxyk] 

Hkjriqj] rglhy o ftyk Hkjriqj 

2. usgu th iq= Jh lksU;] tkfr ekyh] fuoklh ugjkMk dk ckl] ru 

lq.Mkuk] rglhy dBwej] ftyk vyoj 

3. mi iath;d egksn;] dBwej] ftyk vyoj 

----------------jsLiksMsUV~l 

[k.M ihB 

 

Jh eqds'k dqekj 'kekZ v/;{k 

Jh uRFkwjke  lnL;  

 

mifLFkr 
 

Jh vthr jkBkSM+ vfHkHkk"kd vihykFkhZ  

Jherh iwue ekFkqj vfHkHkk"kd jsLiksUMsUV la[;k 1    

jsLiksUMsUV la[;k 2 & mifLFkr ugha 

 

fu.kZ; 

 

                       fnukad % 12-6-19- 

 

1- ;g vihy jktLo vihy izkf/kdkjh vyoj ¼ftls vkxs ^^izFke 

vihyh; izkf/kdkjh^^ dgk tk;sxk½ ds fu.kZ; o fMØh fnukad 

21&11&2003 ds fo:) jktLFkku dk'rdkjh vf/kfu;e 1955 

¼la{ksi esa vf/kfu;e½ dh /kkjk 224 ds vUrxZr izLrqr dh xbZ gSaA   
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2- izdj.k ds la{ksi esa rF; bl izdkj gSa fd oknh;k@jsLIkks0 la[;k 

1 us ,d jktLo okn okLrs ?kks"k.kk [kkrsnkjh ,oa LFkkbZ fu"ks/kkKk 

gsrq vihykaV ,oa jsLiks0 la[;k 2 ds fo:} fo)ku lgk;d 

dyDVj] dBwej] ftyk vyoj ¼ftls vkxs ^^fopkj.k U;k;ky;^^ 

dgk tk;sxk½ ds le{k izLrqr dj dFku fd;k fd xzke lq.Mkuk 

fLFkr fookfnr vkjkth [kljk uEcj 519] 520] 622 yxk;r 

625] 627] 628 ,oa 487 yxk;r 495 o 500 yxk;r 507 esa 

oknh;k ds ckck Jh lksU;k dk 1@8 fgLlk fufgr Fkk rFkk 

[kljk uEcj 453 o 454 esa Jh lksU;k dk 2@3 fgLlk fufgr 

FkkA oknh;k ds ckck Jh lksU;k ds 4 iq= jkeyky] dYyw] 

'kksHkkjke o usgu th gq,A jkeyky o dYyw QkSr gks pqds gSA 

e`rd jkeyky dh ,d ek= okfjl oknh;k gS ,oa 'kksHkkjke ,oa 

usgu th vkt fnuakd Lo;a thfor gS vFkkZr~ oknh;k ds ckck Jh 

lksU;k ds fgLls dh vkjkth;kr esa jkeyky ds 1@4 fgLls dh 

vf/kdkfj.kh oknh;k gSA oknh;k ds vfrfjDr Jh jkeyky ds 

vU; dksbZ okfjl ugha gSA vr% jkeyky ds fgLls dh 

vkjkth;kr dk oknh;k dks [kkrsnkj ?kksf"kr fd;k tkos D;ksafd 

izfroknh la[;k 1 yxk;r 2 us Jh jkeyky dks cgyk 

Qqlykdj jkeyky ds fgLls dh vkjkth;kr tfj;s iathÑr 

foØ; i= fnuakd 22-06-96 dks izfrQy jkf'k :- 1]30]000@& 

izfroknh la[;k 1 yxk;r 2 us Ø; dj dCtk dj fy;kA vr% 

mDRk foØ; i= dks Hkh uy ,.M cksbM djkj fn;k tkosA mDr 

okn dk tokcnkok izfroknh la[;k 1 o 2 us izLrqr dj fuosnu 

fd;k fd fookfnr vkjkth;kr dk fjdkMsZM [kkrsnkj dk'rdkj 

Jh lksU;k iq= Jh HkaaHkw Fkk ftldh e`R;q ds i'pkr~ fookfnr 

vkjkth;kr muds 4 iq=ksa ij /kkfjr gqbZ] ftuesa ls Jh dYyw us 

dqN vkjkth;kr /kuflag ,oa Jh euksgjh dks cspku dj nh ftl 

ij os dkfct dk'r gSa vkSj 'ks"k fgLlk Jh dYyw ds okfjlku 

dh [kkrsnkjh esa ntZ gksdj os dkfct dk'r pys vk jgs gS ,oa 

Jh jkeyky }kjk vius thoudky esa gh vius fgLls dh 

vkjkth;kr ftl ckcr~ oknh;k us mDr okn izLrqr fd;k gS 

tfj;s iathÑr foØ; ij fnuakd 22-06-96 dks izfroknh la[;k 1 
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dks cspku dj dCtk o n[ky lkSai fn;k ftlds vk/kkj ij 

izfroknh la[;k 1 ds uke ukekarjdj.k la[;k 524 fnuakd  25-

07-96 dks rLnhd fd;k tkdj jktLo fjdkMZ esa vey njken 

dj fn;k x;k rc ls izfroknh la[;k 1 Jh jkeyky ds fgLls 

dh vkjkth;kr ij cgSfl;r fjdkMsZM [kkrsnkj dk'rdkj 

dkfct dk'r pyk vk jgk gS ,oa iqf=;ksa dks firk ds 

thoudky esa iSr`d lEifÙk esa dksbZ fgLlk izkIr ugha gksrk gS ,oa 

fookfnr Hkwfe oknh;k ds firk Jh jkeyky }kjk vius 

thoudky essa cspku dh tk pqdh Fkh ,slh fLFkfr esa oknh;k dks 

okn ykus dk dksbZ vf/kdkj 'ks"k ugha jgrk gSA bruk gh ugha 

mDr Hkwfe ckcr~ okn ykus dk dksbZ okn dkj.k oknh;k dks 

fnuakd 02-05-98 dk drbZ mRiUu ugha gqvk ,oa mDr okn okLrs 

?kks"k.kk [kkrsnkjh gsrq izLrqr djus ds ckotwn Hkwfe /kkjd dks 

i{kdkj Hkh ugha cuk;k x;k gS vkSj uk gh LFkkbZ fu"ks/kkKk ds 

okn esa leLr lg [kkrsnkjku dks i{kdkj gh cuk;k x;k gS ,slh 

fLFkfr esa mDr okn viw.kZ gksdj izFke n`"V;k la/kkj.k ;ksX; ugha 

gksus ls fujLr Qjek;k tkosA nkos ,oa tokcnkos ds vk/kkj ij 

fo)ku ijh{k.k U;k;ky; }kjk dqy 7 rudh;kr eqfrZc dh xbZ 

rFkk fu.kZ; fnuakd 19-01-01 }kjk okn fMØh dj fn;k ftlds 

fo:} vihykaV us fo)ku jktLo vihy izkf/kdkjh] vyoj ds 

le{k vihy izLrqr dh tks muds }kjk vkns'k vUrxZr f}rh; 

vihy fnuakd 21-11-03 dks [kkfjt dj nh blls O;fFkr gksdj 

;g f}rh; vihy e.My dss le{k is'k dh xbZ gSA  

3- mHk; i{k ds fo}ku vfHkHkk"kdx.k dh cgl lquh xbZA 

4- vihykFkhZ ds fo}ku vfHkHkk"kd us viuh cgl esa dFku fd;k fd 

fookfnr Hkwfe iSr`d lEifÙk Fkh rFkk i{kdkjku dk ifjokj 

la;qDr fgUnw  ifjokj gS ,oa fgUnw mRrjkf/kdkj vf/kfu;e ds 

vuqlkj iSr`d lEifÙk esa ek= iq= dks firk ds thoudky ds 

nkSjku tUe ls fgLlk izkIr gksrk gS] iq=h ,oa iRuh dks ugha rFkk 

firk dh e`R;q ds ckn iq= ,oa iqf=;ka firk ds fgLls dh 

vkjkth;kr esa ls cjkcj fgLlk izkIr djrs gSA v/khuLFk nksuksa 

U;k;ky;ksa us firk ds thoudky ds nkSjku gh iq=h dks la;qDRk 
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fgUnw ifjokj dh iSr`d lEifÙk esa tUe ls fgLlk izkIr gksuk 

ekuk gS tks fd fof/klEer ugha gSA tgkW rd cS;ukek cgyk 

Qlykdj djok;s tkus dk fcUnq gS] bl fcUnq ij foØ; i= 

dks jktLo U;k;ky; esa pqukSfr ugha nh tk ldrhA bUgksaus ;g 

Hkh dFku fd;k fd leLr lg[kkrsnkjku dks i{kdkj ugha cuk;k 

gS ftlls okn pyus ;ksX; ugha FkkA bUgksaus v/khuLFk nksukasa 

U;k;ky;ksa ds fu.kZ; fujLr dj vihy Lohdkj djus gsrq fuosnu 

fd;kA vius dFku ds leFkZu esa bUgksaus vkj ch ts 2012 ist 

172 ¼,l-lh-½] vkj vkj Mh 1981 ist 47] vkj vkj Mh 2003 

ist 423 ¼,p-lh-½] vkj vkj Mh 1996 ist 361     ¼,p-lh-½] 

vkj vkj Mh 1983 ist 676] vkj vkj Mh 1989 ist 102] vkj 

vkj Mh 1994 ist 230] dh uthjsa is'k dhA 

5- izR;FkhZ la- 1 ds fo}ku vfHkHkk"kd egksn;k us izR;qRrj esa dFku 

fd;k fd fookfnr Hkwfe jkeyky ds fgLls esa Fkh] iq'rSuh Hkwfe gS 

rFkk jkeyyky ds firk lksU;k ds [kkrsnkjh esa Fkh og mldh 

e`R;q ds i'pkr jkeyky ds fgLls esa vkbZ] pwafd jkeyky ds 

vU; dksbZ larku ugha Fkh] ,slh fLFkfr esa fgUnw mRrjkf/kdkj 

vf/kfu;e ds vuqlkj oknhuh dks mlds Hkwfe esa vf/kdkj izkIr 

gks x,A jkeyky dks leLr Hkwfe dk foØ; djus dk vf/kdkj 

ugha Fkk] mls dsoy vius fgLls dh vk/kh Hkwfe cspus dk gh 

vf/kdkj FkkA jkeyky }kjk fu"ikfnr foØ; i= oknh;k ds 

fgLLks rd voS/k gSA bUgksaus v/khuLFk nksuksa U;k;ky;ksa ds fu.kZ; 

fof/klEer crkrs gq, vihy Lohdkj djus gsrq fuosnu fd;kA 

vius dFku ds leFkZu esa 2018 ¼2½ vkj vkj Vh 976 dh uthjsa 

is'k dhA 

6- geus mHk; i{k ds fo}ku vfHkHkk"kdx.k dh cgl ij euu 

fd;k ,oa i=koyh dk voyksdu fd;k rFkk izLrqr U;kf;d 

n`"VkUrksa dk v/;;u fd;kA U;k;ky; fu.kZ; fuEu izdkj gS %& 

7- gLrxr izdj.k esa oknh;k dk okn bl dFku ij vk/kkfjr Fkk 

fd fookfnr Hkwfe mlds nknk lksU;k ds uke Fkh tks fojklru 

mlds firk jkeyky dks fgLls ds vuqlkj izkIr gqbZA jkeyky us 

;g Hkwfe foØ; i= fnuakd 22-06-96 }kjk izfroknhx.k dks 
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foØ; dj nhA oknh;k dk dFku gS fd fookfnr Hkwfe iSr`d gksus 

ds dkj.k mldk tUe ls blesa fgLlk gS ftls mlds firk dks 

lEiw.kZ Hkwfe cspus dk vf/kdkj ugha Fkk ftlls mlds fgLls dh 

lhek rd mls [kkrsnkjh vf/kdkjks dh ?kks"k.kk dh tkosA 

v/khuLFk nksuksa U;k;ky;ksa us iSr`d LkEifÙk esa iq=h dk tUe ls 

gd o fgLlk ekuk gSA vihykFkhZ@izfroknh dk dFku gS fd 

fgUnw mRrjkf/kdkj vf/kfu;e] 1956 dh /kkjk 6 esa la'kks/ku o"kZ 

2005 esa fd;k x;k gS ftlls blls iwoZ iSr`d lEifÙk esa iqf=;ksa 

dk firk ds thoudky esa fgLlk ugha gksrkA bl izdkj izdj.k 

esa eq[; fopkj.kh; fcUnq ;g gS fd fgUnw mRrjkf/kdkj vf/kfu;e] 

1956 dh /kkjk 6 esa la'kks/ku ls iwoZ firk ds thoudky esa 

iqf=;ksa dks iSr`d lEifÙk esa gd o fgLlk Fkk ;k ugha rFkk ;fn 

firk us thoudky esa lEiw.kZ Hkwfe foØ; dj nh gS rks foØ; 

i= dk D;k izHkko gSA bl laca/k esa ekuuh; mPpre U;k;ky; 

}kjk flfoy vihy la- 8538@2011 ¼,l-,y-ih- ¼lh½ uEcj 

9586@2010½ x.Mwjh dksVs'ojEek o vU; cuke pdhjh ;kuknh 

o vU; esa ikfjr fu.kZ; fnuakd 12-10-2011 ¼vkj ch ts ¼19½ 

2012 ist 172½ fuEu izdkj vo/kkfjr fd;k x;k gS %& 

  12. 1956 Act is an Act to codify the law 

relating to intestate succession among Hindus. This 

Act has brought about important changes in the law of 

succession but without affecting the special rights of 

the members of a Mitakshara Coparcenary. The 

Parliament felt that non-inclusion of daughters in the 

Mitakshara Coparcenary property was causing 

discrimination to them and, accordingly, decided to 

bring in necessary changes in the law. The statement of 

objects and reasons of the 2005 Amendment Act, inter 

alia, reads as under : 

  "…….The retention of the Mitakshara 

Coparcenary property without including the females in 

it means, that the females cannot inherit in ancestral 

property as their male counterparts do. The law by 

excluding the daughter from participating in the 

coparcenary ownership not only contributes to her 

discrimination on the ground of gender but also has led 

to oppression and negation of her fundamental right of 
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equality guaranteed by the Constitution. Having regard 

to the need to render social justice to women, the 

States of Andhra Pradesh, Tamil Nadu, Karnataka and 

Maharashtra have made necessary changes in the law 

giving equal right to daughters in Hindu Mitakshara 

Coparcenary property." 

  13. With the above object in mind, the 

Parliament substituted the existing Section 6 of the 

1956 Act by new provision vide 2005 Amendment 

Act. After substitution, the new Section 6 reads as 

follows : 

  "6 Devolution of interest in 

coparcenary property - (1) On and from the 

commencement of the Hindu Succession 

(Amendment) Act, 2005, in a joint Hindu 

family governed by the Mitakshara law, the 

daughter of the coparcener shall,- 

 (a) By birth become a coparcener in 

her own right in the same manner as the son; 

 (b) Have the same right in the 

coparcenary property as she would have had 

if she had been a son; 

 (c) Be subject to the same liabilities in 

respect of the said coparcenary property as 

that of a son, and any reference to a Hindu 

Mitakshara Coparcener shall be deemed to 

include a reference to a daughter of a 

coparcener: 

 Provided that nothing contained in this 

sub-section shall affect or invalidate any 

disposition or alienation including any 

partition or testamentary disposition of 

property which had taken place before the  

20-12-2004. 

 (2) Any property to which a female 

Hindu becomes entitled by virtue of sub-

section (1) shall be held by her with the 

incidents of coparcenary ownership and shall 

be regarded, notwithstanding anything 

contained in this Act or any other law for the 

time being in force in, as property capable of 

being disposed of by her by testamentary 

disposition. 
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(3)  Where a Hindu dies after the 

commencement of the Hindu Succession 

(Amendment) Act, 2005, his interest in the 

property of a joint Hindu family governed by 

the Mitakshara law, shall devolve by 

testamentary or intestate succession, as the 

case may be, under this Act and not by 

survivorship, and the coparcenary property 

shall be deemed to have been divided as if a 

partition had taken place and, - 

(a) The daughter is allotted the same share as 

it allotted to a son; 

(b) The share of the pre-deceased son or a 

pre-deceased daughter, as they would have 

got had they been alive at the time of 

partition, shall be allotted to the surviving 

child of such pre-deceased son or of such 

pre-deceased daughter; and  

(c) The share of the pre-deceased child of a 

pre-deceased son or of a pre-deceased 

daughter, as such child would have got had 

he or she been alive at the time of the 

partition, shall be allotted to the child of such 

pre-deceased child of the pre-deceased son or 

a pre-deceased daughter, as the case may be. 

Explanation. - For the purposes of this sub-

section, the interest of a Hindu Mitakshara 

coparcener shall be deemed to be the share in 

the property that would have been allotted to 

him if a partition of the property had taken 

place immediately before his death 

irrespective of whether he was entitled to 

claim partition or not. 

(4) After the commencement of the Hindu 

Succession (Amendment) Act, 2005, no 

Court shall recognize any right to proceed 

against a son, grandson  or great - grandson 

for the recovery of any debt due from his 

father, grandfather or great-grandfather 

solely on the ground of the pious obligation 

under the Hindu law, of such son, grandson 

or great-grandson to discharge any such debt: 
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Provided that in the case of any debt 

contracted before the commencement of the 

Hindu Succession (Amendment) Act, 2005 

nothing contained in this sub-section shall 

affect - 

(a) The right of any creditor to proceed 

against the son, grandson or great-grandson, 

as the case may be; or  

(b) any alienation made in respect of or in 

satisfaction of any such debt, and any such 

right or alienation shall be enforceable under 

the rule of pious obligation in the same 

manner and to the same extent as it would 

have been enforceable as if the Hindu 

Succession (Amendment) Act, 2005 had not 

been enacted. 

  Explanation - For the purposes of caluse (a), 

the expression "son" "grandson" or "Great- grandon" 

shall be deemed to refer to the son, grandson or great- 

grandson, as the case may be, who was born or 

adopted prior to the commencement of the Hindu 

Succession (Amendment) Act, 2005. 

  (5) Nohting contained in this 

Section shall apply to a partition, which has 

been effectd before the 20.12.2004. 

Explanation.- For the purposes of section 

"partition" means any partition made by 

execution of a ded of partition duly registered 

under the Registration Act, 1908 (16 of 

1908) or partition effected by a decree of a 

Court." 

  14. The new Section 6 provides for parity of 

rights in the coparcenary property among male and 

female members of a joint Hindu family on and form 

09-09-2005. The Legislature has now conferrerd 

substantive right in favour of the daughter. According 

to the new Section 6, the daughter of a corparcener 

becomes a coparcener by birth in her own rights and 

liabilities in the same manner as the son. The 

declaration in Section 6 that the daughter of the 

coparcener shall have same right and liabilities in the 

coparcenary property as she would have been a son is 

unambiguous and unequivocal. Thus, on and from   
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09-09-2005, the daughter is entitled to a share in the 

ancestral property and is a coparcener as if she had 

been a son. 

 15. The right accrued to a daughter in the 

property of a joint Hindu family governed by the 

Mitakshara Law, by virtue of the 2005 Amendment 

Act, is absolute, except in the circumstances 

provided in the proviso appended to sub-section (1) 

of Section 6. The excepted categories to which new 

Section 6 of the 1956 Act is not applicable are two, 

namely, (i) where th disposition or alienation 

including any partition has taken palce before 

20.12.2004; and (ii) where testamentary disposition 

of property has been made before 20.12.2004. Sub-

section (5) of Section 6 leaves no room for doubt as 

it provides that this Section shall not apply to the 

partition which has been effected before 20.12.2004. 

For the purposes of new Section 6 it is explained that 

'partition' means any partition made by execution of a 

deed of partition duly registerd under the Registration 

Act 1908 or partition effected by a decree of a cout. In 

light of a clear provision contained in the Explanation 

appended to sub-section (5) of Section 6, for 

determining the non-applicability of the Section, what 

is relevant is to find out whether the partition had been 

effected before 20.12.2004 by deed of partition duly 

registered under the Registration Act, 1908 or by a 

decree of a Court. In the backdrop of the above legal 

position with reference to Section 6 brought in the 

1956 Act by the 2005 Amendment Act, the question 

that we have to answer is as to whether the preliminary 

decree passed by the trail Court on 19.03.1999 and 

admended on 27.09.2003 deprives the appellants of the 

benefits of 2005 Amendment Act although final decree 

for partition has not yet been passed. 

   

  mijksDr U;kf;d n`"Vkar esa ;g vo/kkfjr fd;k x;k 

gS fd fgUnw mRRkjkf/kdj vf/kfu;e] 1956 esa o"kZ 2005 esa fd;s 

x, la'kks/ku ds i'pkr la;qDr fgUnw ifjokj dh lEifÙk esa iq=h 

dk vf/kdkj gS ijUrq /kkjk 6 esa viokn gS fd ;fn Hkwfe dk 

Disposition or alienation or partition or testamentary disposition 
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20.12.2004 ls iwoZ dj fn;k x;k gks rks bl la'kks/ku dk mu 

ij izHkko ugha gksxkA bldk rkRi;Z ;g gS fd ;fn 20-12-2004 

ls iwoZ lEifÙk dk alienation gks x;k gS rks ml ij la'kks/ku dk 

izHkko ugha gksxkA izdj.k esa pwafd oknhuh ds firk jkeyky us 

fookfnr Hkwfe dk alienation foØ; i= fnuakd 22-06-96 }kjk 

dj fn;k gS ftl ij /kkjk 6 esa la'kks/ku dk izHkko ugha gksxkA 

bl izdkj v/khuLFk U;k;ky;ksa us mijksDr fof/kd fLFkfr ds 

foijhr fu.kZ; ikfjr fd;s gS tks fof/klEer ugha gSA  

8- fopkjk/khu vihy esa jsLiks0 la[;k 1 dh vksj ls 2018 ¼2½ vkj 

vkj Vh 976 dk U;kf;d n`"Vkar izLrqr fd;k x;k gSA bl 

U;kf;d n`"Vakr esas firk dh e`R;q 2001 esa gks xbZ Fkh rFkk firk 

ds nks iqf=;kW] nks iq= o fo/kok dks izR;sd dks 1@5 fgLls dk 

gdnkj ekuk gS ijUrq bl U;kf;d n`"Vakr eas firk us lEifÙk dk 

foØ; ugha fd;k Fkk rFkk firk dh lEifÙk esa mldh e`R;q ds 

i'pkr iqf=;ksa dks cjkcj dk gdnkj ekuk gS tcfd fopkjk/khu 

vihy esa oknh;k ds firk us 22-06-96 dks foØ; i= ds }kjk 

fookfnr Hkwfe dk gLrkUrj.k dj fn;k Fkk rFkk ,slk gLrkUrj.k 

fgUnw mRrjkf/kdkj vf/kfu;e] 1956 dh /kkjk 6 ¼lh½ ds ijUrqd 

ds vuqlkj bl la'kks/ku ls izHkkfor ugha ekuk tk ldrkA bl 

izdkj ;g U;kf;d n`"Vkar esa bl izdj.k esa ykxw ugha gksrkA  

9- mijksDr foospu ,oa fo'ys"k.k ds vk/kkj ij vihykFkhZ }kjk 

izLrqr vihy Lohdkj ;ksX; gkssus ds dkj.k Lohdkj dh tkdj 

v/khuLFk nksuksa U;k;ky;ksa ds vihyk/khu fu.kZ; fujLr fd;s tkrs 

gSA  

fu.kZ; [kqys U;k;ky; esa lquk;k x;k A 

 

 

  ¼uRFkwjke½                        ¼eqds'k dqekj 'kekZ½ 

   lnL;                               v/;{k  

    


