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mifLFkr%& 

Jh eqds’k tSu] vfHkHkk"kd izkFkhZ  

Jh ek/kojktflag] vfHkHkk"kd vizkFkhZ  

fu.kZ; 

                        fnukad 12&7&2024 

      ;g fuxjkuh jktLFkku dk'rdkjh vf/kfu;e 1955 dh /kkjk 230 

ds rgr mi[k.M vf/kdkjh] eq.Mkoj }kjk ikfjr fu.kZ; fnukad 

15&10&2004 ds fo:) izLrqr dh xbZ gSA  

2&   vkyksP; vkns’kkuqlkj v/khuLFk U;k;ky; }kjk izkFkhZ }kjk izLrqr 

izkFkZuk&i= vUrxZr vkns’k 26 fu;e 9 lhihlh [kkfjt fd;k gSA  

3&   geus mHk;i{k ds fo}ku vfHkHkk"kdx.k dh cgl lquhA  

4&   izkFkhZx.k ds fo}ku vfHkHkk"kd us rdZ fn;k fd v/khuLFk U;k;ky; 

}kjk ikfjr fu.kZ; U;k;] fu;e ,oa fjdkMZ ds foijhr gksus ls fujLruh; 

gSA mudk dFku gS fd vizkFkhZx.k }kjk izkFkhZ ds fo:) mi[k.M 

vf/kdkjh] eq.Mkoj ds U;k;ky; esa ,d okn jktLFkku dk’rdkjh 

vf/kfu;e] 1955 dh /kkjk 88] 188 ds rgr~ izLrqr fd;kA mDr okn dk 

tcko izkFkhZ }kjk izLrqr dj dFku fd;k fd vizkFkhZx.k dk mDr vkjkth 

ls fdlh izdkj dk dksbZ laca/k ugha gS ,oa fookfnr vkjkth ij mudk 

dCtk gS A pwafd dCts ds ckjs esa nksuksa i{k viuk gksuk tkfgj dj jgs gSaA 

vr% izkFkhZ dh vksj ls ,d izkFkZuk&i= vUrxZr vkns’k 26 fu;e 9 

lhihlh izLrqr dj ekSdk dfe’uj fu;qDr fd, tkus ckcr~ izLrqr fd;k 

fdUrq v/khuLFk U;k;ky; us mls fu.kZ; fnukad 15&10&2004 }kjk 

[kkfjt dj fn;kA mDr fu.kZ; ds fo:) ;g fuxjkuh bl U;k;ky; esa 

izLrqr dh xbZ gSA mudk dFku gS fd izkFkhZ oknxzLr vkjkth xzke gVw.Mh 

ds [kljk uacj 665 jdck 1 ch?kk 6 fcLok ij dkfct gSA fdUrq v/khuLFk 

U;k;ky; us lk{; ,df=r djus dh vuqefr ugha nsuk vafdr dj [kkfjt 

dj fn;kA U;k;ky; ds lkeus lgh o Li"V fLFkfr Kkr djus vkSj 

lekurk dk U;k; izkIr djus gsrq mDr izkFkZuk&i= izLrqr fd;k] ftls 

[kkfjt djus esa v/khuLFk U;k;ky; us =qfV dkfjr dh gSA vr% fuxjkuh 

Lohdkj dj v/khuLFk U;k;ky; dk vkns’k fujLr dj izkFkhZ dk 

izkFkZuk&i= Lohdkj fd;k tkosA  

5&  vizkFkhZ ds fo}ku vfHkHkk"kd us cgl esa dFku fd;k v/khuLFk 

U;k;ky; dk fu.kZ; U;k;] fu;e ,oa fjdkMZ ds vuq:i gSA mudk dFku 

gS fd okn dk fu.kZ; nLrkosth lk{;ksa o fof/kd :i ls fd;k tkuk gS u 

fd ekSdk dfe’uj fjiksVZ ds vk/kkj ijA dfe’uj dh fjiksVZ ds vk/kkj ij 
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fdlh nkos dk vafre fu.kZ; ugha gks ldrk gS u gh lk{; ,df=r djus 

dh xjt ekSdk dfe’uj fu;qDr fd;k tk ldrk gS A blfy, v/khuLFk 

U;k;ky; }kjk izkFkZuk&i= fof/klEer rjhds ls [kkfjt fd;k gSA ek= 

izdj.k dks nsjhuk djus ds mn~ns’; ls ;g izkFkZuk&i= is’k fd;k x;k gSA 

fuxjkuh ek/;e ls gLr{ksi fd;k tkuk mfpr ugha gSA vr% fuxjkuh 

[kkfjt dh tkosA  

6&   mHk; i{k ds fo}ku vfHkHkk"kdx.k dh cgl ij euu fd;k rFkk 

v/khuLFk U;k;ky; ds fu.kZ; dk voyksdu fd;kA   

7&   i=koyh ds voyksdu ls ;g Li"V gS fd izkFkhZ us izLrqr okn ds 

fopkjk/khu jgrs ,d izkFkZuk&i= vUrxZr vkns’k 26 fu;e 9 lhihlh 

ekSdk dfe’uj fu;qDr fd;s tkus ckcr~ izLrqr fd;k] ftldk eq[; 

vuqrks"k ;g Fkk fd fookfnr Hkwfe ij izkFkhZ dk dCtk gS rFkk iwoZ esa izLrqr 

,d okn esa LFkxu tkjh fd;k gqvk gSA vr% ekSdk tkap fjiksVZ eaxkbZ tkos 

ftlls okLrfod rF; lkeus vk ldsA bl izkFkZuk&i= esa of.kZr rF;ksa ds 

voyksdu ls Li"V gS fd ekSds dh okLrfod fLFkfr ekuuh; U;k;ky; ds 

le{k fu.kZ; ds fy, ekSdk fjiksVZ eaxokbZ tkus dk fuosnu fd;k gS tks 

Li"V :Ik ls dCts ds ckcr fjiksVZ ls lacaf/kr gSA   

8&  vkns'k 26 fu;e 9 flfoy izfdz;k lafgrk ewyr% bl izdkj gS%& 

           “Order 26 Rule 9- Commission to make local 

investigations- In any suit in which the Court deems a local 

investigation to be requisite or proper for the purpose of 

elucidating any matter in dispute, or of ascertaining the market-

value of any property, or the amount of any mesne profits or 

damages or annual net profits, the Court may issue a 

commission to such person as it thinks fit directing him to 

make such investigation and to report thereon to the Court: 

     Provided that, where the State Government has made rules 

as to the persons to whom such commission shall be issued, the 

Court shall be bound by such rules.” 

     fof/k dk ;g lqLFkkfir fl)kar gS fd U;k;ky; }kjk fdlh ,d 

i{kdkj dks vius i{k esa lcwr ,df=r djus ds fy, ekSdk dfe'uj 

fu;qDr djus dh vuqefr fn;k tkuk fof/klEer ugha gSA bl laca/k esa 

1998¼2½ MCY;w-,y-lh- ¼jkt0½ i`"B 396 esa ekuuh; jktLFkku mPp 

U;k;ky; dh ,dyihB }kjk ;g vo/kkfjr fd;k x;k gS fd Hkw[k.M ij 

vkf/kiR; ds fofu'p; gsrq fd dkSulk i{k vkf/kiR; esa gS& tc fyf[kr 

dFku izLrqr gks pqdk gks rks fookfnr fcUnqvksa ij fook|d dh fojpuk 

dj] i{kdkjksa ds lk{; vfHkfyf[kr dj fu.kZ; fd;k tk ldrk gS A bl 

fufeRr dfe'uj dh lgk;rk u vko';d gS vkSj u gh U;k;laxr A 

jktLo e.My ,oa ekuuh; jktLFkku mPp U;k;ky; }kjk ;g vo/kkfjr 

fd;k gqvk gS fd lhihlh ds izko/kkuksa ds rgr oLrqfLFkfr dh tkudkjh ] 

oLrq dh dher] esUlizksfQV dh jkf'k] {kfr vkSj okf"kZd ykHk dh tkudkjh 
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ij U;k;ky; dfe'uj fu;qDr dj ldrk gS ysfdu jktLo laca/kh izdj.kksa 

esa dCts ckcr dfe'uj fu;qDr fd;k tkuk fof/k lEer ugha gSA  

      bl laca/k esa Mh-,u-ts- 2013 ist 1486¼jkt½] esa ;g er 

vfHkfu/kkZfjr fd;k gS fd ekSdk fujh{k.k djus gsrq dfe’uj fu; qDr djus 

ds vkosnu&dCts ds rF; dks lkfcr djus g srq dfe’uj fu;qDr ugha 

fd;k tk ldrk  

       ,-vkbZ-vkj- 2023 ,e-ih- i`"B 35 ds iSjk ua0 9 ij Hkh ;g er 

izfrikfnr fd;k gS fd&     

      “From the plain reading of this application it is clear that by 

appointing a local commissioner, the petitioner wants to collect 

the evidence. It is well established principle of law that by 

appointing a local commissioner, evidence cannot be 

collected.”  

     ,-vkbZ-vkj- 2022 ,p-ih- i`"B 133 ij Hkh ;g er izfrikfnr fd;k 

gS fd&  

   “5. For coming to this conclusion, the learned Court below 

relied upon the judgment rendered by this Court in Pawan 

Kumar v. Pardeep Kumar LHLJ 2015 (HP) 998: (2015 AIR CC 

2881 (HP)). In addition thereto, the learned Court below had 

also relied upon the judgement rendered by this Court in 

Diwakar Dutt vs. Ranjit Singh 1997 () SLJ 242 to hold that 

when suit has been filed on the premises that respondent has 

made an encroachment, re- course cannot be had to the 

appointment of Local Commissioner for demarcating the suit 

land and it has to be established by the applicant by leading 

independent evidence. 

6. To similar effect, reliance was also placed upon yet another 

judgment rendered by this Court in Jeet Ram v. Sita Ram 2002 

HLJ 1172. 

7. Lastly, the learned Court below had also placed reliance 

upon the judgment rendered in CMPMO No. 272 of 2019, 

titled as Ram Nath and Anr. v. Kuldeep Singh and Ors., 

decided on 25.06.2019: (Reported in AIR Online 2019 HP 

1498), wherein it was reiterated that when a party intend to 

prove encroachment on the part of other party, the burden to 

prove the same lies upon him and the applicant cannot be 

permitted to have appointed a Local Commissioner simply 

because he has not been able to lead cogent evidence to prove 
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his case.” 

9&   bl laca/k esa jktLFkku dk'rdkjh vf/kfu;e 1955 dh /kkjk 230 

ewyr% bl izdkj gS& 

     “230- Power of the Board to call for cases- The Board 

may call for the record of any cases decided by any subordinate  

revenue court in which no appeal lies either to the Board or to a 

civil court under section 239 and if such court appears- 

(a) to have exercised jurisdictions not vested in it by law:or 

(b) to have failed to exercise  jurisdictions so vested :or 

(c) to have acted in the exercise of its  jurisdictions illegally or 

with material irregularity. 

Board may pass such orders in the cases as it thinks fit.” 

     mDr /kkjk esa ;g izkof/kr fd;k gS fd tc v/khuLFk  U;k;ky; 

}kjk dksbZ vf/kdkfjrk laca/kh ;k izfdz;k laca/kh =qfV dh gS rks iqujh{k.k 

fd;k tk ldrk gSA tc miyC/k lHkh mipkj lekIr gks tkos] rHkh 

iqujh{k.k fd;k tk ldrk gSA blesa dsoy ;gh ns[kuk gksrk gS fd 

v/khuLFk U;k;ky; us U;kf;d vf/kdkfjrk ds ckgj tkdj dk;Z fd;k gS 

;k izfdz;k ds ikyu esa =qfV dh gSA  mDr izko/kkuksa ds e/;utj v/khuLFk 

U;k;ky; ds fu.kZ; esa gesa rF;kRed ;k {ks=kf/kdkfjrk laca/kh dksbZ =qfV 

n`f"Vxkspj ugha gksrh gSA blesa fuxjkuh ds ek/;e ls gLr{ksi dk dksbZ 

vkSfpR; izrhr ugha gksrk gSA vr% fuxjkuh lkjghu gksus ls fujLr ;ksX; 

gS A  

10&   mDr foospu ,oa U;kf;d n`"Vkarksa ds izdk’k esa izkFkhZ }kjk izLrqr 

fuxjkuh [kkfjt dh tkrh gS A  

     i=koyh ckn dk;Zokgh nkf[ky nQ~rj gksA v/khuLFk U;k;ky; dk 

vfHkys[k ykSVk;k tkos A  

      fu.kZ; [kqys U;k;ky; esa lquk;k x;k A  

 

                                   ¼MkW0 Jo.kdqekj cqudj ½ 
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