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1-fo'kukjke iq= ekukjke  

2- x.ks'k iq= ekukjke  

  leLr tkfr iqjksfgr fuoklh jkuh ns'kiqjh flokuk  

  ftyk ckMesj  

vihykFkhZ 

 cuke 

 

1- lksujkt iq= x.ks'k e`rd tfj;s okfjlku& 

 1@1-ijes'oj iq= lksujkt  

1@2- /kesZUnz iq= lksujkt 

1@3-jktsUnz iq= lksujkt 

1@4- feek iq=h lksujkt 

1@5- lUrks"k iq=h lksujkt 

1@6- izse iq=h lksujkt 

1@7- /kkiw iq=h lksujkt 

2- iq[kjkt iq= x.ks'k leLr tkfr ?kkpkh fuoklhx.k 

lenMh  rglhy flokuk ftyk ckMesj  

3- jktLFkku ljdkj  

                                 izR;FkhZx.k   

                 

 

[k.M ihB 

Jh izoh.k xqIrk lnL; 

Jh lrh'k pUnz xksnkjk lnL; 

 

 

 

mifLFkr  

Jh vfHk"ksd dkSf'kd  vfHkHkk"kd vihykFkhZ 

Jh Jhfuokl csuhoky vfHkHkk"kd izR;FkhZ  
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fu.kZ; 

                      fnukad 27-1-2020 

             

1-  ;g vihy Hkw izcU/k vf/kdkjh ,oa insu jktLo 

vihy vf/kdkjh ckMesj tSlyesj eq-tks/kiqj ds fu.kZ; o 

fMdzh fnukad 6&11&2004 ds fo:) jktLFkku jktLFkku 

dk'rdkjh vf/kfu;e1955¼la{ksi esa vf/kfu;e½ dh /kkjk 

224 ds vUrxZr izLrqr dh xbZ gSA  

2-   vihy ds rF; la{ksi esa bl izdkj gSa fd fopkj.k 

U;k;ky; lgk;d dysDVj ,oa mi[k.M vf/kdkjh ckyksrjk  

ds le{k  izR;FkhZ la[;k 1o 2 us vihykFkhZx.k ds 

fo:) ,d okn vf/kfu;e dh /kkjk  /kkjk 88 ,oa 188 

okni= esa vafdr vkjkth ds ckcr izLrqr fd;kA fopkj.k 

U;k;ky; us okn dks ntZ jftLVj dj izfroknhx.k dks 

ryc fd;kA vihykFkhZx.k izfroknhx.k dh vksj ls tckc 

nkok e; dkm.Vj Dyse is'k fd;kA rRipkr fopkj.k 

U;k;ky; us vuqrks"k lfgr dqy ikap rudh;kr dk;e 

dh vkSj vius fu.kZ; fnuakd 23&8&2004 ds }kjk 

oknhx.k dk okn fMdzh fd;k ,oa izfroknhx.k dk dkm.Vj 

Dyse [kkfjt fd;kA blls O;fFkr gksdj vihykFkhZx.k us 

izFke vihyh; U;k;ky; esa vihy is'k dh ftUgksaus vius 

fu.kZ; fnukad 6&11&2004 ls vihy [kkfjt djnhA 

blls O;fFkr gskdj ;g f}rh; vihy e.My ds le{k 

is'k dh xbZ gSA  

3- mHk; i{k ds fo}ku vfHkHkk"kdx.k dh cgl lquh 

xbZA  

4-  vihykFkhZ ds fo}ku vfHkHkk"kd us vihy eheks esa 

vafdr rF;ksa dks cgl ds nkSjku nksgjkrs gq;s rdZ izLrqr 

fd;k fd fopkj.k U;k;ky; us dk;e dh xbZ rudh;kr 

ij i=koyh ij miyC/k jsdkMZ ds vuqlkj foospu dj 

fu.kZ; ikfjr ugha fd;k gSA oknxzLr vkjkth oDr 

tkxhj]tkxhjnkj tkyke.M esa Mksyh ds :i essa vihykFkhZ 
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ds firk dks nh Fkh] vihykFkhZ ds firk tkxhj ds le; 

ls gh lEiw.kZ vkjkth ij  Mksyhnkj ds :i esa dkfct 

dk'r FksA Mksyh dh Hkwfe tkxhjnkj }kjk  flQZ czkge.kksa 

,oa iqjksfgrksa dks nh xbZ FkhA izR;FkhZx.k tkfr ls ?kkaph gSa 

bl dkj.k Mksyh ds :i essa mUgsa vkjkth  ugha nh tk 

ldrh FkhA Hkw izcU/k ds nkSjku vihykFkhZ ds firk 

Mksyhnkj ds :i esa dkfct FksA  bl dkj.k jktLFkku 

dk'rdkjh vf/kfu;e 1955 dh /kkjk 13 ds rgr ckbZ 

vkizs'ku vkQ yk [kkrsnkj gks x;sA ftlds QyLo:i Hkw 

izcU/k foHkkx }kjk  lsfVyesUV ipkZ o [krkSuh cUnkscLr 

essa vihykFkhZ ds firk dk uke Mksyhnkj ds :i esa 

[kqndk'r ds :i essa ntZ djus ds ckctwn izR;FkhZx.k ds 

firk x.ks'k dk uke Hkh 1@2 fgLls ds [kkrsnkj ds :i 

esa ntZ dj fn;kA ftl jktLo jsdkMZ dks Hkw izcU/k 

foHkkx dks ifjofrZr djus dk dksbZ vf/kdkj ugha FkkA 

tcfd lEcr 2009 o mlls iwoZ ipkZ yxku esa 

oknxzLr vkjkth vihykFkhZ ds firk Mksyhnkj ds :i esa 

ntZ fd;s x;s gSaA  fopkj.k U;k;ky; }kjk ikfjr fof/k 

fo:) fu.kZ; dks vihyh; U;k;ky; us ;Fkkor dk;e 

j[kus eas fof/kd Hkwy dh gSA blfy;s nksuska v/khuLFk 

U;k;ky;ksa }kjk ikfjr vk{ksfir fu.kZ; o fMdzh fujLr 

fd;s tkdj vihykFkhZ dk dkm.Vj Dyse Lohdkj fd;k 

tkosA 

5-  izR;FkhZx.k ds fo}ku vfHkHkk"kd us viuh cgl esa 

crk;k fd fopkj.k U;k;ky; ds le{k  izR;FkhZ la[;k 

1o 2 us vihykFkhZx.k ds fo:) ,d okn vf/kfu;e dh 

/kkjk  /kkjk 88 ,oa 188 okni= esa vafdr vkjkth ds 

ckcr izLrqr fd;kA izfroknhx.k dh vksj ls tckc nkok 

e; dkm.Vj Dyse is'k fd;kA fopkj.k U;k;ky; us 

oknhx.k dk okn fMdzh fd;k gS ,oa izfroknhx.k dk 

dkm.Vj Dyse [kkfjt fd;k gSA ftlds fo:) jktLo 
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vihy izkf/kdkjh ds U;k;ky; esa ,oa e.My ds le{k Hkh 

,d gh vihy izLrqr dh xbZ gSA vkns'k 8 fu;e 6 lh-

ih-lh- 1908 ds izko/kkuksa ds voyksdu ls ;g Li"V 

gksrk gS fd dkmUVj Dyse Hkh ,d okn dk gh :i gksrk 

gS rFkk ml ij og lHkh izfdz;kRed izko/kku ykxw gksrs 

gSa] tks fd fdlh okn esa ykxw gksrs gSaA blfy;s jktLo 

vihy izkf/kdkjh ds le{k izLrqr ,d vihy iks"kuh; 

ugha FkhA  vius dFku ds leFkZu essa ,-vkbZ-vkj- 1993 

,l-lh- 1202 ^izhfe;j Vk;lZ fy0 cuke dsjy LVsV 

jksM VªkaliksVZ dkWjiksjs'ku* dh uthj is'k dhA 

6-  geus mHk; i{k ds fo}ku vfHkHkk"kdx.k dh cgl 

ij euu fd;k ,oa i=koyh dk voyksdu fd;k rFkk 

izLrqr U;kf;d n`"VkUrksa dk llEEkku voyksdu dj 

ekxZn'kZu izkIr fd;kA 

7- izLrqr izdj.k esa bl ckjs esa fookn ugha gS fd 

oknhx.k dk okn Lohdkj djus ,oa izfroknhx.k dk 

dkmUVj Dyse [kkfjt djus ds fu.kZ; ds fo:) vihykFkhZ 

us jktLo vihy izkf/kdkjh] ds le{k dsoy ,d vihy 

is'k dh FkhA vkns'k 8 fu;e 6 lh-ih-lh- 1908 ds 

izko/kkuksa ds voyksdu ls ;g bafxr gksrk gS fd dkmUVj 

Dyse Hkh ,d okn dk gh :i gksrk gS rFkk ml ij og 

lHkh izfdz;kRed izko/kku ykxw gksrs gSa] tks fd fdlh okn 

esa ykxw gksrs gSaA ,-vkbZ-vkj- 1993 ,l-lh- 1202 

^izhfe;j Vk;lZ fy0 cuke dsjy LVsV jksM VªkaliksVZ 

dkWjiksjs'ku* ds izdj.k esa ekuuh; mPpre U;k;ky; }kjk 

fuEu er izfrikfnr fd;k x;k gS& 

 "Where no appeal is filed, as in this case from 
the decree in connected suit it has the same 
effect of non filing of appeal against a judgment or 
decree…… Thus the finality of finding recorded in 
the connected suit, due to non-filing of appeal 
precluded the Court from preceding with appeal in 
other suit." 
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8- ekuuh; mPpre U;k;ky; }kjk ,-vkbZ-vkj- 1976 

,l-lh- 1645 ^yksuku dqV~Vh cuke Fkkseu* dss ekeys 

esa Hkh ;g er izfrikfnr fd;k x;k gS fd nks oknksa ds 

dUlksfyMsV gks tkus ds ckn ;fn ,d gh fu.kZ; ds }kjk 

nksuksa oknksa dk fuLrkj.k fd;k tkrk gS rks ,sls ekeys esa 

Hkh /kkjk 11 lh-ih-lh- ds izko/kku vkdf"kZr gksaxsA vkj-

,l-,-ucaj 14@2015 fu.kZ; frfFk fnukad 28&1&15 

^fxfjtk oxSjg cuke jktu oxSjg* ds izdj.k esa 

ekuuh; dsjy mPp U;k;ky; }kjk ;g er izfrikfnr 

fd;k x;k gS fd ;fn fdlh okn esa dkmUVj Dyse is'k 

gksrk gS rFkk fopkj.k U;k;ky; ds fu.kZ; ds fo:) ,d 

gh vihy izLrqr gksrh gS] rc ,sls ekeys esa /kkjk 11 

lh-ih-lh- esa of.kZr iwoZ U;k; dk fl)kar ykxw gks 

tk;sxkA bl laca/k esa ekuuh; dsjy mPp U;k;ky; }kjk 

izfrikfnr O;oLFkk fuEukuqlkj gS& 

 "From the above discussion, it is discernible that the law 

stated in Order 8 Rule 6A C.P.C. makes it abundantly clear that 

the counter claim in a suit will have all the characteristics of a 

cross suit including the vulnerability of suffering the bar of res-

judicata enshrined in section 11 C.P.C., if not properly 

challenged......Therefore, I find that the question of law arising 

in this case can only be decided against the appellants, finding 

that if a defendant who raised a counter claim in a suit, fails 

both in the suit and in the counter claim, will have to file 

separate appeals challenging the decree in the suit and the 

counter claim. Since the appellants in this case failed to do so 

before the lower appellate court, I am of the view that the first 

appeal itself was barred by res-judicata."  
 

 

9- mDr rhuksa ekeyksa esa izfrikfnr fl)kar ekStwnk 

izdj.k ds rF;ksa ij ykxw gksrs gSaA izLrqr izdj.k esa Hkh 

vihykFkhZ }kjk fopkj.k U;k;ky; ds okn Lohdkj djus ,oa 

dkmUVj Dyse dks [kkfjt djus ds fu.kZ; ds fo:) izLrqr 

dh xbZ ,d gh vihy iwoZ U;k; ds fl)kar ls ckf/kr FkhA 

izFke vihyh; U;k;ky; us izFke vihy r; djrs le; 
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bl rF;kRed o fof/kd igyw dh rjQ /;ku ugha fn;k 

fd vihykFkhZx.k izfroknhx.k dks nks i`Fkd i`Fkd vihysa 

izLrqr djds gh fopkj.k U;k;ky; ds fu.kZ; o fMdzh dks 

pqukSrh nsuh pkfg, Fkh rFkk muds }kjk ,slk ugha djus ls 

izFke vihy iks"k.kh; gh ugha FkhA 

10- mijksDr foospu ds vuqlj.k esa vihykFkhZx.k }kjk 

izLrqwr vihy [kkfjt dh tkrh gSA  

    fu.kZ; [kqys U;k;ky; esa lquk;k x;kA 

 

 

 ¼lrh'k pUnz xksnkjk½                ¼izoh.k xqIrk½ 

     lnL;                       lnL; 


