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JUDGMENT Dated:4-02-2019

This second appeal has been preferred against the judgment dated
21.07.2005 of the learned Settlement Officer cum Revenue Appellate
Authority, Jaipur camp Dausa whereby the first appeal filed by the
respondent no. 1 Ram Sahai against the order dated 3.01.2005 of the trial
court of District Collector, Dausa was accepted and the order of allotment

of land passed in favor of the appellant was set-aside.
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. Facts of the case in nutshell are that on 20.04.1976 the disputed land was
allotted in favor of the deceased Badri in pursuance to the
recommendations of the Land Allotment Committee. Aggrieved by the
said order of the Sub-Divisional Officer, the respondent no. 1 filed an
application under section 14 (4) of the Allotment of Land for Agricultural
Purposes Rules, 1970, which was dismissed by the District Collector on
3.01.2005. Feeling aggrieved, the respondent no. 1 preferred an appeal in
the court of the Settlement Officer cum Revenue Appellate Authority,
Jaipur camp Dausa and vide the impugned judgment dated 21.07.2005,
the appeal was accepted in the manner indicated above. Hence this

second appeal by the allottee.

. I have heard the learned counsels.

. On behalf of the appellants, it was argued that the land was allotted in
favor of the deceased Badri after completion of due formalities. The
appellants are in actual and physical possession of the disputed lands
since the time of the original allottee and it would be travesty of justice if
the allotment is cancelled at this point of time. In support of these
arguments, the learned counsel relied upon 2001 RRD 133 (H.C)
'Moolchand Mehra Vs State of Rajasthan' and AIR 1994 SC 1128 'Brijlal Vs
Board of Revenue'. The learned counsel also argued that the respondent
Ram Sahai has no possession over the disputed land and even if it is
assumed for the sake of argument that he is in its possession, the same is
only in the capacity of a trespasser. It has been consistenly held by the
Revenue Board and the Hon'ble Rajasthan High Court that if the
government land is in occupation of a trespasser, it will not be taken to be
as an 'occupied land' and such a land can be allotted to a landless person.
In this regard learned counsel relied upon a judgment of the Revenue
Board reported in 1995 (2) RBJ 733 'Gopal Vs Sukha' and a judgment of
the Hon'ble Rajasthan High Court reported in 1988 RRD 445 'Guman Singh
Vs Board of Revenue'. Learned counsel further argued that the District

Collector after due consideration of the matter rightly dismissed the
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application under section 14 (4) of the Rules whereas the learned first
appellate court without meeting out the reasoning of the trial court
illegally accepted the appeal on the ground that respondent no. 1 is in
physical occupation of the disputed land. He further argued that the first
appellate court also gave illegal findings that the formalities of allotment
of land were not followed before allotting the same to the deceased Badri.
Therefore, a prayer has been made to accept the appeal and set aside the

impugned judgment and to restore the order of the District Collector.

. Learned counsel for the Respondent no. 1 vehemently opposed the above
submissions. He argued that the District Collector committed material
illegality in dismissing the application. The learned first appellate court
rightly came to the conclusion that the respondent no. 1 is in occupation
of the disputed land and therefore the same could not have been allotted
to the deceased Badri. The learned first appellate court also rightly came
to the conclusion that due formalities for allotment of land were not
followed and therefore, the land was illegally allotted to the deceased

Badri. A prayer has been made to dismiss the appeal.

. | have given my thoughtful consideration to the rival submissions and

perused the record carefully.

. There is no denying the fact that the disputed land was allotted to the
deceased Badri way back in the year 1976 on the recommendation of
Land Allotment Authority. The record also reveals that the possession of
the land was given to the deceased allottee immediately after allotment.
The learned trial court after due consideration of the mater rightly came
to the conclusion that all the formalities were fulfilled before making
allotment of the land to the deceased Badri and possession of the land
was also delivered to him. The learned trial court also came to the
conclusion that the deceased Badri has not violated any terms and
condition of the allotment order. However, the learned first appellate
court without any material on record came to the conclusion that

formalities for the allotment of the land were not followed in the present
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case. The learned first appellate court also gave illegal findings that the
land in dispute was 'occupied land'. Even if for the sake of arguments, it is
assumed that the respondent Ram Sahai is in occupation of the disputed
land, the same cannot be held to be in his possession in a legal manner.
Therefore, the disputed land cannot be deemed to be an 'occupied land'.
In such a situation, the said land was rightly allotted to the deceased
Badri. It would really be a travesity of justice to dispossess the appellants
from the disputed land and to cancel the allotment after a period of four
decades, particularly when there is no allegation that the allotment in
favor of the deceased Badri was made after suppression of facts. In
nutshell, it can be said that the order of the learned first appellate court is
based only on assumptions and without any legal basis. The appeal

deserves to be allowed.

. Resultantly, the appeal in hand is allowed. The judgment of the first
appellate court is set aside and the judgment of the District Collector is

restored.

Pronounced.

(Rajinder Kumar)
Member



