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Jh /kwdyjke dlokW] lnL; 

 

 

mifLFkr%& 

¼1½ Jh bZ'oj nsoMk vfHkHkk"kd izkFkhZ 

¼2½ Jh vfouk'k ekFkqj vfHkHkk"kd vizkFkhZ  

 
    

 fu.kZ; fnukad %     
 

 

      ;g fuxjkuh jktLFkku dk'rdkjh vf/kfu;e] 1955 

¼la{ksi esa vf/kfu;e½ dh /kkjk 230 ds vUrxZr Hkw izcU/k vf/kdkjh 

,oa insu jktLo vihy izkf/kdkjh vyoj ds fu.kZ; fnukad 4&7&06 

ds fo:} izLrqr dh xbZ gSaA  

2&   izdj.k ds rF; la{ksi esa bl izdkj gSa fd vizkFkhZ la[;k 1 

xkjk flag us mi ftyk dysDVj frtkjk ds U;k;ky; essa  ,drjQk esa 

ikfjr fu.kZ; o fMdzh fnukad 3&2&88 dks fujLr djus gsrq izkFkZuk 

i= vUrxZr vkns'k 9 fu;e 13 tkCrk nhokuh izLrqr fd;k ftls 

fopkj.k U;k;ky; us ckn lquokbZ vius vkns'k fnuakd 20&1&99 ds 

}kjk [kkfjt dj fn;kA blls O;fFkr gksdj vizkFkhZ la[;k 1 us Hkw 

izcU/k vf/kdkjh ,oa insu jktLo vihy izkf/kdkjh vyoj ds U;k;ky; 

esa vihy izLrqr dh ftUgksaus vius fu.kZ; fnuakd 4&7&06 ds }kjk 

vihy Lohdkj dj fopkj.k U;k;ky; }kjk ikfjr vk{ksfir vkns'k 

fnukad 20&1&99 dks fujLr dj  vizkFkhZ izfroknh }kjk izLrqr izkFkZuk 

i= vUrxZr vkns'k9 fu;e 13 tkCrk nhokuh dks LOkhdkj dj 

,drjQk esa ikfjr fu.kZ; fnuakd 3&2&88 dks vikLr djrs gq;s 

vizkFkhZ la[;k 1 dks Hkh lquokbZ dk volj iznku dj fu.kZ; ikfjr 

djus gsrq fopkj.k U;k;ky; dks izfrizsf"kr fd;kA blls O;fFkr gksdj 

;g fuxjkuh e.My ds le{k is'k dh xbZ gSA  

3& mHk; i{k ds fo}ku vf/koDrkx.k dh cgl fuxjkuh ij lquh xbZA  

4&  izkFkhZ ds fo}ku vfHkHkk"kd us fuxjkuh eheks esa vafdr rF;ksa dks 

cgl ds nkSjku nksgjkrs gq;s rdZ izLrqr fd;k fd fopkj.k U;k;ky; essa 

izkFkhZx.k oknhx.k us ?kks"k.kk o LFkkbZ fu"ks/kkKk dk okn izLrqr fd;k Fkk 

rFkk mDr okn esa izfroknh dks lk/kkj.k uksfVl tkjh fd;s x;s fdUrq 

lk/kkj.k uksfVl rkehy ugha gksus ij  U;k;ky; ds vkns'k ls jftLVMZ 

,Mh uksfVl tkjh fd;s x;s tks rkehy gksus ij Hkh izfroknh ds 

mifLFkr ugha gksus ds dkj.k muds fo:) ,drjQk dk;Zokgh dh xbZA 

rRi'pkr izkFkhZx.k oknhx.k dh lk{; ysdj fopkj.k U;k;ky; us fnukad 

3&2&88 dks  izkFkhZx.k oknhx.k dk okn fMdzh fd;kA vizkFkhZ izfroknh  
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us vkns'k 9 fu;e 13 tkCrk nhokuh dk izkFkZuki= fnukad 29&8&88 

dks izLrqr fd;k Fkk tks fd fe;kn ckgj FkkA fopkj.k U;k;ky; us 

mDr izdj.k esa ;g ekurs gq;s fd fopkj.k U;k;ky; dh i=koyh essa 

jftLVMZ ,Mh yxh gqbZ gS ftl ij Mkd?kj dh eksgj Hkh yxh gS rFkk 

rRdkyhu Mkfd;s dk 'kiFk i= Hkh gSA blfy;s fof/kor rkehy ekurs 

gq;s  foi{kh dk vkns'k 9 fu;e 13 tkCrk nhokuh dk izkFkZuk i= 

[kkfjt fd;k gSA mudk rdZ gS fd vkns'k 9 fu;e 13 tkCrk nhokuh  

ds ijUrqd esa ;g Li"V vafdr fd;k x;k gS fd dksbZ Hkh U;k;ky; 

,drjQk fu.kZ; o fMdzh dks lEeu dh rkehy esa dh xbZ vfu;ferrk 

ds vk/kkj ij  fujLr ugha dj ldrk gSA U;k;ky; dks dsoy ek= 

lUrq"V gksuk gS fd  izfroknh foi{kh dks rkjh[k is'kh dh lwpuk Fkh 

vkSj izfroknh foi{kh ds ikl i;kZIr le; Fkk ftlesa izkFkhZx.k oknhx.k 

ds okn dk mlds fo:) mifLFkr gksdj tckc ns ldrk FkkA fdUrq 

vihyh; U;k;ky; us  dsoy ek= dYiuk ds vk/kkj ij  vk{ksfir 

fu.kZ; ikfjr djus esa =qfV dh gSA  vkns'k 9 fu;e 13 tkCrk nhokuh 

ds izkFkZuk i= ds lkFk nsjh dks {kek djus gsrq dksbZ izkFkZuk i= izLrqr 

ugha fd;kA blfy;s vihyh; U;k;ky; }kjk ikfjr vk{ksfir fu.kZ; 

fof/k fo:) gksus ls fujLr ;ksX; gSA  

5&  tckc esa vizkFkhZx.k ds fo}ku vfHkHkk"kd us viuh cgl esa 

crk;k fd esjs uke ls tks lEeu Hkjk x;k Fkk ml ij esjh ofYn;r 

vafdr ugha gSA tc ofYn;r gh vafdr ugha gS rks fQj eq> ij rkehy 

dSls gks ldrh  gS ijUrq fopkj.k U;k;ky; }kjk fof/k fo:) rjhds ls 

rkehy eku yh xbZA pko[kka us tks 'kiFk i= fn;k gS og xyr gSA 

fookfnr vkjkth dk cspku u;s uEcjksa ls fd;k gSA lkfcd [kljk 

uEcj284 ls cspku ugha gqvk gSA U;k; dk ;g loZekU;fl)kUr gS 

fd nksuksa i{kksa dks lqudj gh fu.kZ; ikfjr fd;k tkuk pkfg;sA blfy;s 

vihyh; U;k;ky; us ,drjQk esa ikfjr fu.kZ; o fMdzh dks fujLr 

djus esa dksbZ fof/kd Hkwy ugha dh gSA vius dFku ds leFkZu essa 

2010vkj ch ts ist 197] 2008 vkj ch ts ist 

355]539]2001vkj vkj Mh ist 262] 2018Mh ,u ts¼3½ ist 

313] , vkbZ vkj 1973 ,l lh ist 76 dh uthjsa is'k dhA 

6&  geus mHk; i{k ds fo}ku vfHkHkk"kdx.k dh cgl ij euu 

fd;k ,oa i=koyh dk voyksdu fd;k rFkk izLrqr U;kf;d n`"VkUrksa dk 

Hkh ckjhdh ls v/;;u fd;kA   

7&  fopkj.k U;k;ky; dh i=koyh ds voyksdu ls Li"V gksrk gS fd 

okn i= ds 'kh"kZd essa ,oa fu.kZ; fnukad 3&2&88 essa xkjkflag iq= 

ukekywe vafdr gSA blfy;s ;g lUnsgk"in gks tkrk gS fd  fdlh  
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i{kdkj ds uke ds lkFk mldh ofYn;r vafdr ugha gks vkSj mldh  

fof/kor rjhds ls rkehy eku yh tkosA  Mkfd;k pko[kka us vius 

'kiFk i= esa ;g vafdr fd;k gS fd  eqdnes esa vafdr izfroknhx.k  

tks fd tkfr ls jk;fl[k gSa] os /kksyh igkMh ds jgus okys gSa] dh 

rkehy vlkyru dh Fkh tks jftLVªh ij muds vaxwBk fu'kkuh djk;s 

FksA bu lHkh yksxksa dks eSa vPNh rjg ls tkurk gwwW rFkk vc utj 

detksj gksus ls  fn[kkbZ de nsrk gSA blfy;s eSaus gLrk{kj u djds 

vaxwBk yxk;k gSA mDr 'kiFk i= esa vafdr rF; Hkh lUnsg ls ijs ugha 

gSa D;ksafd utj detksj gksus dk rkRi;Z ;g rks ugha dh  pko[kka dks 

fcYdqy fn[kkbZ ugha nsrk Fkk vkSj og gLrk{kj Hkh ugha dj ldrk FkkA 

i=koyh ds voyksdu ls ;g Li"V gksrk gS fd xkjk flag dks uksfVl 

dh fof/kor rkehy ugha gqbZA 

8&   ;gka ;g rF; Hkh mYys[kuh; gS fd xkjk flag us fopkj.k 

U;k;ky; ds le{k fnukad 10&8&88 dks ,d izkFkZuk i= izLrqr fd;k 

gS ftlesa mlus ;g vafdr fd;k gS fd  ,d i{kh; fMdzh fnukad 

3&2&88 dh vkM esa oknhx.k vkjkth dks [kqnZ cqnZ o eqUrfdy djus 

dh /kedh ns jgs gSaA blls Hkh ;g Li"V gksrk gS fd ;fn izfroknh dh 

fof/kor rkehy gqbZ gksrh rks og okn dk izfrokn djrk u fd 

vuqifLFkr gksdj vkns'k 9 fu;e 13 tkCrk nhokuh ds izkFkZuk i= dks  

izLrqr djus dh ukScr iSnk gksrhA bu lc rF;ksa ls ;g Li"V gksrk gS 

fd izfroknh dks lEeu dh fof/kor rkehy ugha gqbZA blfy;s ge 

fo}ku Hkw izcU/k vf/kdkjh ,oa insu jktLo vihy izkf/kdkjh vyoj 

}kjk ikfjr vk{ksfir fu.kZ; esa fdlh izdkj dh =qfV ugha ikrs gSa vkSj 

muds }kjk ikfjr fu.kZ; leFkZu ;ksX; gSA bl lEcU/k esa ekuuh; 

loksZPp U;k;ky; us RBJ (15) 2008 page 355 (S.C.) esa ;g fl)kUr 
izfrikfnr fd;k gS fd&  

RBJ (15) 2008 page 355 (S.C.) 

Code of Civil Procedure, 1908- Order 9 Rule 13- Passing of decree 
without service of proper notice is sufficient ground for setting 
aside ex-parte decree.  In the absence of a notice, we do not see any 
justification to pass the ex-parte decree and, therefore, we are of the 
clear opinion that both the court below have erred in rejecting the 
applicatin  under order IX Rule 13.  In our opinion the non service of 
the notice was a sufficient reason to set aside the decree against the 
defendant no.3 (appellant herein). 

ekuuh; jktLFkku mPp U;k;ky; us RBJ (15) 2008 page 539 (H.C.) esa 
;g fl)kUr izfrikfnr fd;k gS fd&                           

RBJ (15) 2008 page 539 (H.C.) 
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Code of Civil Procedure, 1908- Order 9 Rule 13-  When  summons  

were not served to the    defendant- Ex-parte decree was rightly set 
aside after three years.  In this case, plaintiff-petitioners filed suit for 
declaration and permanent injunction in respect of disputed land 
which was decreed  ex-parte against defendant. Defendants filed an 
application for setting aside ex-parte decree on the ground that 
proper summons were not served on them. Trial Court dismissed the 
application but RAA accepted the appeal filed by defendant and set 
aside the ex-parte decree. The Board  of Revenue maintained the 
order of the RAA. The Hon'ble High Court held that in the light of 
judgments passed by all the three courts below and after considering 
the same, the judgments passed by the Revenue Appellate Authority 
as well as Revenue Board are justified in the eyes of law.  

ekuuh; jktLFkku mPp U;k;ky; us RRD 2001 page 262 esa ;g 

fl)kUr izfrikfnr fd;k gS fd&                           

RRD 2001 page 262 

Code of Civil Procedure, Order 5 rule 17 and Order 9 Rule 13 - 
Service of summons - No personal service was made on defendants - 
Process server made report that he had visited the village and 
defendant has refused to accept the notice and he (process server) 
pasted the notice on the wall - Ex-parte proceedings and ex-parte 
decree - Application for setting aside ex-parte decree rejected by 
trial court - Appeal against - Held trial court should have got the 
process server produced in the court for examination on oath when 
defendant was denying the fact that process server had ever visited 
the village and had made any such report and even had pasted the 
notice. It is bounded duty of court to see  that the party is served in 
accordance with law before to proceed ex-parte just on receipt of 
report of process server - Court should see that every provision of 
O.5 should be completed and accomplished in letter and spirit 
before ex-parte proceedings are ordered. In this case there is serious 
doubt about service having been effected on defendant, therefore, 
ex-parte proceedings, set aside . 

ekuuh; loksZPp U;k;ky; us 2018 DNJ (SC) page 313 esa ;g fl)kUr 

izfrikfnr fd;k gS fd& 

2018 DNJ (SC) page 313 

Civil Procedure Code, 1908 -O.5, R.20; O.9, R. 12,  Sec. 27- Setting 
aside of ex-parte decree- Application rejected by the Trial Court- 
Summon served publishing in newspaper- No specific day, date  and 
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time given in summons for appearance- Non-compliance of 
mandatory statutory requirement- No proper service of summons- 
Held, ex-parte decree is set aside and the trial court is directed to 
decide the suit on merits.  

      mijksDr foospu] fo'ys"k.k ,oa fof/kd fLFkfr dks /;ku esa 

j[krs gq;s izkFkhZx.k }kjk izLrqr ;g fuxjkuh lkjghu gksus ls [kkfjt 

dh tkrh gSA  

                 fu.kZ; [kqys U;k;ky; esa lquk;k x;kA 

                                 ¼/kwdyjke dlokWa½ 

                                lnL; 
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