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fu.kZ; 

 

  gLrxr fuxjkuh jktLFkku dk'rdkjh vf/kfu;e] 

1955 ¼la{ksi esa vf/kfu;e]1955½ dh /kkjk 230] ds 

vUrxZr fo}ku mi[k.M vf/kdkjh] pkSew] ftyk t;iqj }kjk 

fnukad 28&08&2006 dks izdj.k la[;k 105@2006 'kh"kZd 

eqjyh nsoh cuke izdk'kpUn esa ikfjr vkns'k ds fo#) e.My 

ds le{k izLrqr dh xbZ gSA vk{ksfir vkns'k ds }kjk 

izkFkhZ&oknh&xSj fuxjkdkj }kjk izLrqr izkFkZuk i= vkns'k 26 

fu;e 9] flfoy izfdz;k lafgrk dks vk{ksfir vkns'k dsd 

}kjk Lohdkj fd;k x;k gSA  

 

  fo}ku vf/koDrkx.k mHk; dh cgl fuxjkuh ij 

lquh xbZA  

    

  fo}ku vf/koDrk izkFkhZ us fuxjkuh eheks eas 

vafdr rF;ksa  dks nksgjkrs gq, dFku fd;k fd iz'uxr Hkwfe 

[kljk uEcjku dqy fdrk 8 dqy jdck 5&70 gS0 fLFkr 

xzke frxfj;k] rglhy pkSew ds lEcU/k esa oknhx.k&xSj 

fuxjkdkjku dh vksj ls fopkj.k U;k;ky; ds le{k 

vf/kfu;e] 1955 dh /kkjk 88] 89 o 188 ds rgr okn 

izLrqr fd;k Fkk ftlesa izkFkZuk i= /kkjk 212 ds vUrxZr Hkh 

izLrqr fd;k x;kA oknhx.k&xSj fuxjkdkjku dh vksj ls 

izkFkZuk i= vkns'k 26 fu;e 9] flfoy izfdz;k lafgrk Hkh 

izLrqr fd;k x;k Fkk ftls fd vkns'k 26 fu;e 9] flfoy 

izfdz;k lafgrk ds lqlaxr izko/kkuksa ds foijhr tkrs gq;s 

vk{ksfir vkns'k ds }kjk Lohdkj fd;k x;k gSA ;ksX; 

vf/koDrk us cgl esa fuosnu fd;k fd v/khuLFk U;k;ky; ds 

le{k oknh }kjk izfrdwy dCTsk ds vk/kkj ij okn nk;j fd;k 

gSA ;|fi izfrdwy dCts ds vk/kkj ij vf/kfu;e] 1955 ds 

izko/kkuksa ds rgr fdlh izdkj dh [kkrsnkjh ?kks"k.kk iznku ugha 

dh tk ldrh gSA oknh dk iz'uxr vkjkth esa uk rks dksbZ 

dCtk dk'r gh gS vkSj uk gh fdlh jktLo fjdkMZ esa mudk 

uke ntZ jgk gSA vkSj ekSdk dfe'uj fu;qfDr ds vk/kkj ij 

fdlh i{k dks dCTsk ds lEcU/k esa vius i{k esa vfrfjDr 

lk{; ,df=r djus dh vuqefr iznku ugha dh tk ldrh gSA 

oknh dks vius ?kks"k.kk ds okn dks nLrkosth lk{; ls gh 

lkfcr djuk gksrk gSA oknh v/khuLFk U;k;ky; esa lkt dj 
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ekSdk dfe'uj fjiksVZ ds vk/kkj ij /kkjk 212 ds izkFkZuk i= 

esa viuk dCtk lkfcr djuk pkgrs gSa vkSj bls okn esa ,d 

ßlk{;Þ ds #i esa mi;ksx ysuk pkgrs gSaA fuxjkdkjku }kjk 

iz'uxr vkjkth dks fnukad 21&03&2006 dks [kkrsnkj 

dk'rdkj ls iathc) fodz; i= ls dz; fd;k gS vkSj dz; ds 

jkst ls gh izkFkhZx.k dk vkjkth ij dCtk dkLr gSA vr% 

v/khuLFk U;k;ky; }kjk ikfjr vkns'k fof/k ds izko/kkuksa ds 

foijhr gksus ls vikLr fd;k tk;s vkSj fuxjkuh dks Lohdkj 

dj izkFkZuk i= vkns'k 26 fu;e 9] flfoy izfdz;k lafgrk 

dks [kkfjt fd;k tk;sA  

 

  vizkFkhZ i{k ds ;ksX; vf/koDrk us cgl esa 

fuosnu fd;k fd izkFkZuk i= vkns'k 26 fu;e 9] flfoy 

izfdz;k lafgrk ds izkFkZuk i= ds vk/kkj ij i{kdkjku ds 

LoRo fu/kkZfjr ugha gq;s gSaA iz'uxr vkjkth ij HkkSfrd #i 

ls oknh@xSj fuxjkdkjku dk dCtk dkLr gS vkSj izkFkhZx.k 

tcju vkjkth dh HkkSfrd fLFkfr esa ifjorZu djuk pkg jgs 

gSaA vkns'k 26 fu;e 9 rFkk vkns'k 39 fu;e 7] flfoy 

izfdz;k lafgrk ds izko/kkuksa ds rgr okn esa fdlh fookn fcUnq 

ds fu/kkZj.k ds fy;s ;fn U;k;ky; mfpr le>rk gS rks ekSds 

dh fjiksVZ eaxkbZ tk ldrh vkSj ekSds dh fjiksVZ eaxokuk ;k 

ugha eaxokuk U;k;ky; ds ije {ks=kf/kdkj dk iz'u gSA ;fn 

U;k;ky; dks ;g mfpr izrhr gksrk gS fd izdj.k esa U;k; 

fu.kZ;] fu"d"kZ ij igqWpus ds fy;s vko';d gS rks og ekSds 

dh okLrfod fLFkfr dh fjiksVZ eaxkus dk vkns'k nsus esa l{ke 

gSaA ;ksX; vf/koDrk us U;k; n`"VkUr vkj-vkj-Mh- 2016 ist 

573 rFkk vkj-vkj-Vh- 2011 ¼1½ ist 29 vius i{k esa 

m)fjr fd;s vkSj vUr esa dFku fd;k fd fuxjkuh dk Ldksi 

lhfer gksus ls o v/khuLFk U;k;ky; ds fu.kZ; esa fdlh 

izdkj dh rkfRod vfu;ferrk ;k {ks=kf/kdkj lEcU/kh Hkwy 

ugha gksus ls fuxjkuh [kkfjt ;ksX; gksus ls [kkfjt dh tk;sA  
  

  geus fo}ku vf/koDrkx.k mHk;i{k dh cgl ij 

euu fd;kA i=koyh esa izLrqr fjdkMZ] v/khuLFk U;k;ky; 

}kjk ikfjr fu.kZ; dk voyksdu fd;kA  
   

  vkns'k 26 fu;e 9] flfoy izfdz;k lafgrk ds 

lqlaxr izko/kkuksa ds vuqlkj U;k;ky; fdlh Hkh okn esa 

fookn fcUnq ds fo'knhdj.k ds fy;s visf{kr ;k mfpr le>rk 

gS rks vUos"k.k gsrq deh'ku fu;qDr dj ldrk gSA ;|fi 

ekSdk fujh{k.k djus dk vkns'k nsuk U;k;ky; dk {ks=kf/kdkj 

gS fdUrq vko';drk gksus dh fLFkfr esa gh bl izdkj dk 

vkns'k fn;k tk ldrk gSA v/khuLFk U;k;ky; ds le{k tks 

okn izLrqr fd;k x;k gS og izfrdwy dCts ds vk/kkj ij 

oknhx.k dh vksj ls izLrqr fd;k x;k gSA oknhx.k dks pkfg, 

Fkk fd os l{ke jktLo fjdkMZ o ekSf[kd lk{; ds vk/kkj ij 

vius okn dks lkfcr djrsA dCts ds lEcU/k esa ekSdk fjiksVZ 

ds vk/kkj ij ?kks"k.kk ds okn dks r; ugha fd;k tk ldrk gS 
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vkSj ekSdk fujh{k.k fjiksVZ fdlh Hkh okn esa ;k /kkjk 212 ds 

izkFkZuk i= esa fu.kZ; dk vk/kkj ugha gks ldrh gSA i{kdkjku 

dks viuk i{k nLrkostkr o lk{; ds vk/kkj ij Lo;a lkfcr 

djuk gksrk gS] ekSdk fjiksVZ ds vk/kkj ij vfrfjDr lk{; 

,df=r djus dh fdlh Hkh i{k dks vuqefr iznku ugha dh 

tk ldrh gSA U;k; n`"VkUr vkj-ch-ts- ¼19½2012 ist 546 

ij ekuuh; jkt0 mPp U;k;ky; us izdj.k mUokuh jes'k 

pUn dqekor o vU; cuke ,Mh'kuy fMfLVz~DV tt o vU; 

esa Li"V izdkj ls fuEukuqlkj er O;Dr fd;k gS %&  
 

CODE OF CIVIL PROCEDURE, 1908 - Order 26 
Rule 9. Appointment of Commissioner. 
Commissioner can not be appointed for 
collection of evidence. It is pertinent to note that a 
bare persual of the provisions of Order 26 Rule 9 
clearly suggests that it is the discretion of the Court 
to appoint Commissioner and if the Court deems a 
local investigation to be requisite or proper for 
elucidating  any matter in dispute, it can direct the 
appointment of a commissioner for such 
investigation and report thereon to the Court. In the 
instant case, the application is found to have been 
filled by the petitioner for appointment of  
Commissioner with a view to collection of evidence. 
Further, the petitioner did not file such application 
under Order 26 Rule 9, C.P.C., before executing 
Court. Now, he has filed this application with a view 
to procrastinate the execution proceedings and 
further with a design to frustrate the decree. The 
appellate Court is found to have dealt with all these 
aspects ad-longum are passed the impugned order, 
with which I am in unison and finally concur. Writ 
Petition dismissed.  

 

 U;k; n`"VkUr vkj-vkj-Vh- 2013 ¼1½ ist 159 ij 

ekuuh; jkt0 mPp U;k;ky; us Li"V O;oLFkk nh gS fd 

lk{; }kjk vf/kdkj dks oknh }kjk lkfcr djuk vko';d gS& 

lk{; ,df=r djus gsrq dfe'uj fu;qDr ugha fd;k tk 

ldrk gSA  U;k; n`"VkUr vkj-ch-ts- ¼18½ 2011 ist 230] 

vkj-ch-ts- ¼23½ 2016 ist 191] vkj-vkj-Vh- 2012 ¼1½ 

ist 203] vkj-vkj-Vh- 2012 ¼2½ ist 1114 esa Hkh blh 

izdkj dk er izfrikfnr fd;k x;k gSA vr% Li"V gS fd 

v/khuLFk fopkj.k U;k;ky; us fcuk dksbZ dkj.k vafdr fd;s 

ukWu&Lihfdax o ukWu&jht.M vkns'k ls ?kks"k.kk ds okni= esa 

ekSdk fjiksVZ eaxkus dk vk{ksfir vkns'k fof/kd izko/kkuksa ds 

foijhr tkrs gq;s ikfjr fd;k gS] tks fd mUgsa iznRr U;kf;d 

{ks=kf/kdkj ds lnqi;ksx esa ikfjr ugha fd;k x;k gS vkSj 

blesa {ks=kf/kdkj ds lnqi;ksx ugha fd;s tkus lEcU/kh Hkwy 

gksus ls e.My esa izLrqr dh xbZ ;g fuxjkuh Lohdkj ;ksX; 

izrhr gksrh gSA  
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  Qyr% fuxjkuh lkjoku ik;s tkus ls Lohdkj dh 

tkrh gSA fo}ku mi[k.M vf/kdkjh] pkSew] ftyk t;iqj }kjk 

fnukad 28&08&2006 dks izdj.k la[;k 105@2006 'kh"kZd 

eqjyh nsoh cuke izdk'kpUn esa esa ikfjr vkns'k dks fujLr 

fd;k tkrk gS vkSj oknh&xSj fuxjkdkj }kjk v/khuLFk 

U;k;ky; esa izLrqr izkFkZuk i= vkns'k 26 fu;e 9] flfoy 

izfdz;k lafgrk dks [kkfjt fd;k tkrk gSA mHk; i{k dks 

funsZf'kr fd;k tkrk gS fd os fnukad 01-02-2019 dks 

mi[k.M vf/kdkjh] pkSew] ftyk t;iqj ds U;k;ky; esa okLrs 

lquokbZ mifLFkr gksosaA  

   

  i=koyh QSly 'kqekj gks dj ckn vko';d 

dk;Zokgh nkf[ky nQ~rj gks dj uEcj ls de gksA  

 

  fu.kZ; [kqys U;k;ky; esa lquk;k x;kA 

 

 

                    ¼egkohj flag½ 

                            lnL; 

 

 

     

 

     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


