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}kjk&Jh jktsUnz dqekj] lnL; 

 

1- ;g f}rh; vihy vUrxZr /kkjk 224 jktLFkku dk'rdkjh vf/kfu;e] 

1955 jktLo vihy izkf/kdkjh] guqekux< }kjk vihy la[;k 142@2004 esa 

fnukad 21&9&2006 dks ikfjr fu.kZ; o fMdzh ds fo:) is'k dh xbZ gSA  

 

2- la{ksi esa rF; bl izdkj gSa fd oknh@vihykaV us fopkj.k U;k;ky; ds 

le{k okn izLrqr dj pd 25 ih-ch-,u- [kkrk la[;k 20@22 esa 1-126 gsDVs;j 

dk [kkrsnkj dk'rdkj dh mn~?kks"k.kk pkgh ,oa izfroknh@ jsLiksMsUV la-1 dk 

uke bl [kkrs ls dyetu fd;s tkus gsrq vuqrks"k pkgkA  izfroknh@jsLiksMsUV 

la-1 us dkmUVj Dyse izLrqr dj iz'uxr Hkwfe 1-126 gsDVs;j esa ls 1@2 fgLlk 

esa ls oknh@vihykaV dk uke dyetu fd;s tkus dk vuqrks"k pkgkA fopkj.k 

U;k;ky; lgk;d dyDVj ,oa mi[k.M vf/kdkjh] ihyhcaxk us nkok] tokc 

nkok@izfrnkok ds vk/kkj ij rufd;kr dk;e dh ,oa i{kdkjku dh nLrkosth 

,oa ekSf[kd lk{; ntZ dj rFkk mHk; i{k dks lqudj fu.kZ; fnukad 



vihy fMdzh@Vh-,-@6651@2006@guqekux< 

 

2 

29&10&2004 }kjk oknh@vihykaV dk okn [kkfjt dj fn;k rFkk 

izfroknh@jsLiksMsUV la-1 dk dkmUVj Dyse Lohdkj dj fMdzh djrs gq, pd 25 

ih-ch-,u- ds i-ua- 18@354 fd-ua- 1 rk 3] 8 rk 13 esa xaxkjke o :ijke fi-

lghjke ds uke ntZ 1-126 fgLlk ds LFkku ij izfroknh la-1 xaxkjke dks ,dy 

[kkrsnkj ?kksf"kr fd;s tkus dk vkns'k ikfjr fd;kA fopkj.k U;k;ky; ds mDr 

fu.kZ; o fMdzh fnukad 29&10&2004 ds fo:) vihykaV@oknh us jktLo vihy 

izkf/kdkjh] guqekux< ds le{k izFke vihy izLrqr dh] tks vk{ksfir fu.kZ; ,oa 

fMdzh fnukad 21&9&2006 }kjk vikLr djrs gq, vihyk/khu fu.kZ; o fMdzh 

fnukad 29&10&2004 dks ;Fkkor j[kk x;kA ftlls O;fFkr gksdj ;g f}rh; 

vihy is'k dh xbZ gSA  

 

3- cgl mHk; i{k lquh xbZA 

 

4- fo}ku vf/koDrk vihykaV dh nyhy gS fd fookfnr Hkwfe vihykaV o 

jsLiksMsUV la[;k 1 us t;ey [kka ls tfj;s jftLVMZ c;ukek fnukad 3&9&1963 

dks dz; dh Fkh] rHkh ls ;g Hkwfe bu nksuksa ds uke jktLo fjdkMZ esa cfgLlk 

cjkcj ntZ pyh vk jgh gSA vihykaV o jsLiksMsUV la[;k 1 ds firk lghjke ,oa 

muds HkkbZ pqUuhjke o gfjjke ds uke ls xzke pkSVkyk esa 255 duky 19 ejyk 

Hkwfe FkhA pqUuhjke o gfjjke ykvkSykn QkSr gq, Fks rFkk mudk fgLlk dh Hkwfe 

lghjke dks izkIr gqbZ FkhA vihykaV ds HkkbZ xaxkjke o ekejkt us Mcokyh esa 

mDr Hkwfe ckcr xyr nkos djds] xyr c;kuh djds ,oa vihykaV dks i{kdkj 

cuk;s fcuk Mcokyh dh Hkwfe vius uke ntZ djok yh] ftldh tkudkjh gksus 

ij vihykaV] jsLiksMsUV o fj'rsnkjku dh iapk;r gqbZ] ftlesa ;g r; gqvk fd 

Mcokyh dh tehu esa oknh@vihykaV vius HkkbZ;ksa ds lkFk cfgLlk cjkcj Hkwfe 

dk gdnkj gSA oknh xzke elhrkokyh ¼jktLFkku½ esa jgrk gS blfy, Mcokyh 

dh Hkwfe esa oknh@vihykaV dks 8 duky 9 ejyk Hkwfe fgLlk esa nh xbZA oknh 

ds fgLlk dh 'ks"k Hkwfe jsLiksMsUV xaxkjke ds uke j[kh xbZA blds cnys esa 

xaxkjke us pd 25 ih ch ,u jktLFkku dh Hkwfe esa viuk fgLlk dh 2 ch?kk 4-5 

fcLok Hkwfe oknh@vihykaV dks ns nhA nksuksa v/khuLFk U;k;ky;ksa us vfHkys[k ij 

izLrqr ekSf[kd o nLrkosth lk{; ij xkSj fd;s cxSj fu.kZ; ikfjr fd;s gSa rFkk 

bu rF;ksa ij /;ku dsfUnzr ugha fd;k fd Mcokyh dh dqy Hkwfe esa oknh dk 

fdruk fgLlk curk gS rFkk oknh dks de Hkwfe D;ksa nh xbZ ,oa mlds HkkbZ 

xaxkjke dks vf/kd Hkwfe D;ksa nh xbZ \ fopkj.k U;k;ky; us rufd;kr Hkh 
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vfHkopuksa ds vuqdwy dk;e ugha dh Fkh rFkk lHkh rufd;kr dk fu.kZ; ,d 

lkFk djds Hkh voS/kkfudrk dh gSA dkuwu ds eqrkfcd lHkh rufd;kr ij 

i`Fkd&i`Fkd fu.kZ; fn;k tkuk pkfg, FkkA fopkj.k U;k;ky; us lk{; dk 

foospu fd;s cxSj pkj rufd;kr dk fu.kZ; ,d lkFk dj fn;k rFkk rhu 

rufd;kr dk fu.kZ; ,d lkFk dj fn;kA fopkj.k U;k;ky; us oknh dk okn 

[kkfjt djds ,oa izfroknh@jsLiksMsUV dk dkmUVj Dyse fMdzh djds dkuwuu 

Hkwy dh gSA bu rF;kRed ,oa fof/kd igyqvksa ij xkSj fd;s cxSj izFke vihyh; 

U;k;ky; us =qfV;ka c<dj nksgjk;h gSaA rudh la[;k 1] 2 o 7 dks ,d lkFk 

;g dgrs gq, fuf.kZr fd;k x;k gS fd budk izek.k Hkkj oknh ij gS] tcfd 

rudh la[;k 2 dk izek.k Hkkj rks izfroknh ij FkkA rudh la[;k 3 dk fu.kZ; 

fcuk fdlh vk/kkj ds izfroknh ds i{k esa fd;k x;k gSA blh rjg jktLo vihy 

izkf/kdkjh us rudh la[;k 4] 5] 6 dk fu.kZ; vyx&vyx u djds ,d lkFk 

fd;k gS] tks fd voS/kkfud gSA vr% fuosnu fd;k x;k fd vihy vihykaV 

Lohdkj dh tkdj oknh dk okn fMdzh fd;k tk,A fo}ku vf/koDrk us vius 

rdksZ ds leFkZu esa fuEu U;kf;d n`"Vkar is'k fd;s gSa & 

 

¼1½ 2012 ¼1½ vkj-vkj-Vh- 719 ^j.kthr flag oxSjg cuke fouksn dqekj oxSjg* 

¼2½ 2003 ¼1½ vkj-vkj-Vh- 709 ^jkeyky oxSjg cuke dY;k.k* %& 

bu ekeyksa esa jktLo e.My }kjk ;g er izfrikfnr fd;k x;k gS fd U;k;ky; 

dks izR;sd rudh dk fu.kZ; i`Fkd&i`Fkd djuk pkfg,A 

¼3½ 2017 ¼2½ vkj-vkj-Vh- 1074 ^uoy dqekj cuke iIiw flag oxSjg* %& bl 

ekeys esa jktLo e.My }kjk ;g er izfrikfnr fd;k x;k gS fd dsoy ekSf[kd 

lk{; ds vk/kkj ij okn fMdzh ugha fd;k tk ldrk gSA  

¼4½ 2011 ¼2½ vkj-vkj-Vh- 1006 ^xqjehr flag oxSjg cuke eydh;r dkSj* %& 

bl ekeys esa jktLo e.My }kjk ;g er izfrikfnr fd;k x;k gS fd ;fn izFke 

vihyh; U;k;ky; }kjk okn fcUnq fojfpr fd;s cxSj fu.kZ; ikfjr fd;k tkrk 

gS rks ,slk fu.kZ; =qfViw.kZ dgyk;k tk,xkA 

¼5½ 2008 ¼2½ vkj-vkj-Vh- 1090 ^ctjaxk cuke gfj oxSjg* %& bl ekeys esa 

jktLo e.My }kjk ;g er izfrikfnr fd;k x;k gS fd ;fn fu.kZ; esa lk{; dk 

foospu ugha fd;k tkrk gS ,oa vihyh; U;k;ky; }kjk Hkh ml =qfV dks nq:Lr 

ugha fd;k tkrk gS rks ,slk fu.kZ; vikLr fd;s tkus ;ksX; gSA  
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5- fo}ku vf/koDrk izfroknh@jsLiksMsUV us mDr nyhyksa dk ;g dgrs gq, 

fojks/k fd;k gS fd nksuksa vk{ksfir fu.kZ; leorhZ gSa] ftuesa gLr{ksi yk;d 

xqatkb'k ugha gSA oSls Hkh oknh dk okn [kkfjt djus ,oa izfroknh@jsLiksMsUV dk 

dkmUVj Dyse fMdzh fd;s tkus ds fu.kZ; ds fo:) oknh dks jktLo vihy 

izkf/kdkjh ds le{k nks i`Fkd&i`Fkd vihysa is'k djuh pkfg, FkhA oknh us dsoy 

,d gh vihy is'k dh Fkh] ftlls ;g irk ugha pyrk gS fd mlus og vihy 

okn [kkfjt djus ds fu.kZ; ds fo:) is'k dh vFkok dkmUVj Dyse fMdzh djus 

ds fu.kZ; ds fo:)A blfy, oknh }kjk is'k ,d vihy iwoZ U;k; ds fl)kar ls 

ckf/kr FkhA bu ifjfLFkfr;ksa esa oknh dh ;g f}rh; vihy Hkh iks"k.kh; ugha gSA 

fo}ku fopkj.k U;k;ky; us ,oa izFke vihyh; U;k;ky; us tks rufd;kr ,d 

nwljs ls lacaf/kr Fkh] mudk fu.kZ; ,d lkFk fd;k gS rkfd lk{; dh iqujko`fRr 

uk gksA blfy, vk{ksfir fu.kZ;ksa esa voS/kkfudrk ugha gSA vihy [kkfjt dh 

tk,A fo}ku vf/koDrk us vius rdksZ ds leFkZu esa fuEu U;kf;d n`"Vkar is'k 

fd;s gSa& 

¼1½ ,-vkbZ-vkj- 1993 ,l-lh- 1202 ^izhfe;j Vk;lZ fy0 cuke dsjy LVsV jksM 

VªkaliksVZ dkWjiksjs'ku*  

¼2½ vkj-,l-,-uacj 14@2015 fu.kZ; frfFk fnukad 28&1&15 ^fxfjtk  oxSjg 

cuke jktu oxSjg* 

¼3½ ,-vkbZ-vkj- 1976 ,l-lh- 1645 ^yksuu dqV~Vh cuke Fkkseu*  

 

6- mijksDr rdksZ ds [k.Mu esa fo}ku vf/koDrk oknh@vihykaV dh nyhy 

gS fd lekU; izfdz;k esa ,d gh fu.kZ; ds fo:) ,d gh vihy is'k dh tkrh 

gS] pkgs ml fu.kZ; ds }kjk ,d ls vf/kd okn fuf.kZr fd;s x;s gksa ;k okn o 

dkmUVj Dyse ,d lkFk fuf.Zkr fd;s x;s gksaA blfy, bl ekeys esa iwoZ U;k; 

dk fl)kar ykxw ugha gksrk gSA fQj Hkh nksuksa v/khuLFk U;k;ky;ksa ds fu.kZ;ksa ds 

}kjk pwafd oknh dks mldh vk/kh tehu ls gh oafpr dj fn;k x;k gS] blfy, 

oknh@vihykaV }kjk izLrqr izFke vihy ,oa f}rh; vihy dks dsoy dkmUVj 

Dyse fMdzh djus dh gn rd izLrqr fd;k gqvk ekuk tk, rFkk ;g Hkh ekuk 

tk, fd oknh@vihykaV us okn [kkfjt djus ds fu.kZ; ds fo:) dksbZ vihy 

izLrqr ugha dhA ;fn bl izfdz;k dks viuk fy;k tkrk gS rks oknh de ls de 

viuh vk/kh Hkwfe rd vuqrks"k rks izkIr dj gh ldsxkA 

 

7- mDr rdksZ ij euu fd;k x;kA i=kofy;kas dk voyksdu fd;k x;kA 
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8- bl ckjs esa fookn ugha gS fd oknh dk okn [kkfjt djus ,oa izfroknh@ 

jsLiksMsUV dk dkmUVj Dyse fMdzh djus ds fu.kZ; ds fo:) oknh@vihykaV us 

jktLo vihy izkf/kdkjh ds le{k dsoy ,d vihy is'k dh FkhA vkns'k 8 fu;e 

6 lh-ih-lh- 1908 ds izko/kkuksa ds voyksdu ls ;g bafxr gksrk gS fd dkmUVj 

Dyse Hkh ,d okn dk gh :i gksrk gS rFkk ml ij og lHkh izfdz;kRed 

izko/kku ykxw gksrs gSa] tks fd fdlh okn esa ykxw gksrs gSaA ^izhfe;j Vk;lZ 

fy0*¼mijksDr m)`r½ okys izdj.k esa ekuuh; mPpre U;k;ky; }kjk fuEu er 

izfrikfnr fd;k x;k gS& 

 "Where no appeal is filed, as in this case from the decree in 

connected suit it has the same effect of non filing of appeal against a 

judgment or decree…… Thus the finality of finding recorded in the 

connected suit, due to non-filing of appeal precluded the Court from 

preceding with appeal in other suit." 

 

ekuuh; mPpre U;k;ky; }kjk ^yksuku dqV~Vh* ¼mijksDr m)`r½ okys ekeys esa 

Hkh ;g er izfrikfnr fd;k x;k gS fd nks oknksa ds dUlksfyMsV gks tkus ds ckn 

;fn ,d gh fu.kZ; ds }kjk nksuksa oknksa dk fuLrkj.k fd;k tkrk gS rks ,sls 

ekeys esa Hkh /kkjk 11 lh-ih-lh- ds izko/kku vkdf"kZr gksaxsA  

^fxfjtk oxSjg* ¼mijksDr m)`r½ okys izdj.k esa ekuuh; dsjy mPp U;k;ky; 

}kjk ;g er izfrikfnr fd;k x;k gS fd ;fn fdlh okn esa dkmUVj Dyse is'k 

gksrk gS rFkk fopkj.k U;k;ky; ds fu.kZ; ds fo:) ,d gh vihy izLrqr gksrh 

gS] rc ,sls ekeys esa /kkjk 11 lh-ih-lh- esa of.kZr iwoZ U;k; dk fl)kar ykxw gks 

tk;sxkA bl laca/k esa ekuuh; dsjy mPp U;k;ky; }kjk izfrikfnr O;oLFkk 

fuEukuqlkj gS& 

 "From the above discussion, it is discernible that the law stated in 
Order 8 Rule 6A C.P.C. makes it abundantly clear that the counter 
claim in a suit will have all the characteristics of a cross suit including 
the vulnerability of suffering the bar of res-judicata enshrined in 
section 11 C.P.C., if not properly challenged......Therefore, I find that 
the question of law arising in this case can only be decided against 
the appellants, finding that if a defendant who raised a counter claim 
in a suit, fails both in the suit and in the counter claim, will have to file 
separate appeals challenging the decree in the suit and the counter 
claim. Since the appellants in this case failed to do so before the 
lower appellate court, I am of the view that the first appeal itself was 
barred by res-judicata."  

 

9- mDr rhuksa ekeyksa esa izfrikfnr fl)kar ekStwnk izdj.k ds rF;ksa ij iw.kZ 

:i ls ykxw gksrs gSaA bl ekeys esa Hkh oknh@vihykaV }kjk fopkj.k U;k;ky; 

ds okn [kkfjt djus ,oa dkmUVj Dyse fMdzh djus ds fu.kZ; ds fo:) izLrqr 
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dh xbZ ,d gh vihy iwoZ U;k; ds fl)kar ls ckf/kr Fkh] blfy, oknh@ 

vihykaV bl vihy esa Hkh fdlh izdkj dh jkgr izkIr djus dk vf/kdkjh ugha 

gSA fo}ku fopkj.k U;k;ky; ds fu"d"kZ fo}ku izFke vihyh; U;k;ky; us lk{; 

dk leqfpr fo'ys"k.k o ewY;kadu djrs gq, iq"V fd;s gSaA nksuksa v/khuLFk 

U;k;ky;ksa ds leorhZ fu"d"kksZa esa fdlh izdkj dh voS/kkfudrk ;k rkfRod =qfV 

ugha gSA vr% vihy lkjghu gksus ds dkj.k dkfcys [kkfjt gSA  

 

10- fygktk vihy [kkfjt dh tkrh gSA  

          lquk;k x;kA  

 

¼ jktsUnz dqekj ½                            ¼eukst dqekj ukx½ 

    lnL;                                     lnL; 


