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18. Coming to the order dated 23.05.11 .issuing
guidelines/clarification on various points as contained in circular
dated 02.10.10, it is to be noticed that the guidelines for the decision
regarding the petitioners and their likes, the employees of inter alia
the spinfed/Cotton Complex being governed by clause 5-Ga of the
circuler dated 02.10.10 has been issued inasmuch as, the posts held
by the petitoners and their likes with their parent employer were not
carrying any pay scale. But it is not the case of the respondents that
the petitoners and their likes were not the regular employees of the
Spinfed/Cotton Complex. It needs to be reiterated that as per clause 2
of circular dated 02.10.10 all the regular employees posted in the
panchayti Raj Institutions drawing the salary less than admissible to
the post of Gram Sevak were held entitled for the regular pay scale
admissble to the post of Gram Sevak and in this regard, the
equivalence of the posts and already been determined by the State
Government in conformity with Rule 282 read with Rule 296 of the
Rules of 1996. In this view of the matter, once a decision is taken for
absorption of the surplus emplyees of an institutiion, on the equated
post there is absolutely no reason as to why the employees to be
absorbed should not be paid the salary in the regular pay scale
admissible to the post on which they are absorbed.

19. In view of the discussion above, in considered opinion of
this court, the petitioners absorption shall be governed by clause 2 of
the circular dated 02.10.10 issued by the State Government and not
by clause 5-Ga as sought to be clarified vide order dated 23.5.11
Thus, the clarification issued vide clause 3 of order dated 23.5.11 and
the resolution adopted by the Zilla Parishads, pursuant thereto,
reviewing its earlier decision granting regular pay scale to the

petitioners and their likes form the date of their joining the duties on
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the post of Gram Sevak and deferring the benefit of reqular pay scale
admissible to the post of Gram Sevak till they complete ten years of
service on the post of Gram Sevak are not sustainable in the eyes of
law.

20. There is yet another aspect of the matter. Indisputably,
the petitioners were regular emplyees of the spinfed/Cotton Complex
and they having been declared surplus were absorbed on the post of
Gram Sevak pursuant to the decision taken by the State Government
in conformity with the Rules of 1996 and the Rules of 1969 and
therefore, on their absorption/appointment by transfer on the
equated post of Gram Sevak in various panchyati Raj Institutions,
they have to be treated regular employees and since they are
discharging the duties of the post of Gram Sevak, there is absolutely
no reason as to why they should be denied the payment of salary in
the regular pay scale admissible to the post of Gram Sevak from the
date of their initial appointment ignoring the principle of equal pay
for equal work.

21. In the result, the writ petitions succeed, the same are
hereby allowed. The guidelines laid down by the State Government
clarifying the circular dated 02.10.10, as contained in clause 3 of the
order dated 23.5.11 providing for the benefits reglar pay scale
admissible to the post of Gram Sevak to the surplus employees of
Spinfed/Cotton Complex absorbed/appointed by transfer on the post
of Gram Sevak. on completion of ten years of service in terms of
clause 5-Ga of circular dated 02.10.10 instead of from the date of
their joining on the post in terms of clause 2 of the said circular dated
02.10.10 is held to be illegal and quashed. Consequently the
resolutions adopted by the District Establishment Committee/Zilla
Parishads in Compliance of the clarification issued by the State
Government as aforesaid vide order dated 23.5.11 and the orders
issued pursuant thereto withdrawing the reqular pay scale admissible
to the post of Gram Sevak, already granted to the petitioners and
directing recovery of the excess amount paid are also quashed. The
orders issued by the Zila Parishad/Panchayat Samitees concerned
extending the benefit of reqular pay scale admissible to the post of
Gram Sevak to the petitioners with effect form the date of their

joining the duties are restored. No order as to costs.
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"In the result, the write pettions succeed, the same are hereby

allowed. The guidelines laid down by the State Government clarifying
the circular dated 2.1010, as contained in clause 3 of the order dated
23.5.11 providing for the benefits regular pay scale admissible to the
post of Gram Sevak to the surplus employees of Spinfed/cotton
Complex absorbed/appointed by transfer on the post of Gram Sevak,
on completion of ten years of service in terms of clause 5-Ga of
circular dated 2.10.10 instead of from the date of their joining on the
post in terms of clause 2 of the said circular dated 2.10.10 is held to
be illegal and quashed. Consequently the resolutions adopted by the
District Establishment Committee/Zila parishad in compliance of the
clarification issued by the state Government as aforesaid vide order
dated 23.5.11 and the orders issued pursuant thereto, withdrawing the
regular pay scale admissible to the post of Gram Sevak, already
granted to the petitioners and directing recovery of the excess amount
paid are also quashed. The order issued by the Zila
Parishad/Panchayat Samitees concerned extending the benefit of
regular pay scale admissible to the post of Gram Sevak to the
petitioners with effect from the date of their joining the duties are

restored. No order as to costs."
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"The issue that was required to be adjudicated by the Hon'ble
Supreme Court was whether all the private respondents, against whom
an order of recovery (of the excess amount) has been made, should be
exempted in law, from the reimbursement of the same to the employer.
The Hon'ble Supreme Court while observing that it is not possible to
postulate all situations of hardship which would govern employees on the

issue of recovery, where payments have mistakenly been made by the
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employer, in excess of their entitlement has summarized the following
few situations, wherein recoveries by the employees would be
impermissible in law :

(i)  Recovery from employees belonging to Grade Pay upto Rs.2800/-

(i)  Recovery from retired employees, or employees who are due to retire
within one year, of the order of recovery.

(iii)  Recovery from employees, when the excess payment has been made
for a period in excess of five years, before the order of recovery is
issued.

(iv)  Recovery in cases where an employee has wrongfully been required to
discharge duties of a higher post, and has been paid accordingly, even
though he should have rightfully been required to work against an
inferior post.

(v) In any other case where the Court arrives at the conclusion, that
recovery if made from the employee, would be iniquitous or harsh or
arbitrary to such an extent, as would far outweigh the equitable
balance of the employer's right to recover.

As mentioned in Para 3 (iii)of FD Circular dated 22.07.2014 the cases
of extreme hardships as summarised in Para 3 for waiving of recovery of
wrongful/excess payments made to Government Servants/Pensioners may
be examined by Administrative Department. Thereafter concurrence of FD

(G&T) be taken."
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