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"7. In view of the admitted factual matrix, the controversy

raised herein may not detain this Court for long in the face of
authoritative pronouncement on the issue by the Hon'ble Apex Court
of the land in the case of Jagdish Narain Chaturvedi (supra), wherein
the Hon'ble Supreme Court held that promotion has to be in the
existing cadre in service. Adhoc appointment is always to a post, but
not to the cadre/service and is not made in terms of recruitment rules
for regular appointment. In case of ad hoc employees, stagnation is
till regularization is made. The stress in the present case is on
'regular’ appointment to cadre/service. The question of promotion
arises only when appointment is a regular appointment. Further,
appointment to the post is not relevant; on the other hand, what is
relevant is the period relatable to cadre of the service. Therefore,
while reckoning the required length of service, the period of ad hoc
service has to be excluded.

In view of the law declared by the Hon'ble Supreme Court in
the case of Jagdish Narain Chaturvedi (supra), it is evident that the
respondent-employee was not appointed in any existing
cadre/service, and therefore, ad hoc/temporary appointment will not
qualify to be treated as 'regular appointment'.

9. For the reasons and discussions herein above and in view of the
law declared by the Hon'ble Supreme Court in the case of Jagdish
Narain Chaturvedi (supra), the impugned order passed by the learned
Tribunal cannot be sustained and has to be quashed and set aside.

10. Ordered accordingly.

11. Consequently, the writ application succeeds. The impugned
order dated 11th December, 2002, is hereby quashed and set aside.
12. In view of the final adjudication on the writ application, the stay

application stands closed.
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13. However, in the facts and circumstances of the case, there
shall be no order as to costs."

4. AT FAled AT §RT UHROT J[ORAE I I/ SHTRIT
ARIUT Fdaal  (2009) 12 UAAAL 49 H URd ancw fadArw
08.052009 H W fqw fad v € & =@fid da9= &g fFafd
Fgfad @1 fafr & & Far & quE B S B el qeE
ISR Id IR o 37U+ I org § g giie & 2 |

5. AMEIY Jod IR & e geid Sldl. WeH odid Re |&an
589 /2015 XTSIRAE ST 918 dval M H 9IRd o9 =granfeafa &
gl & Mo f&A1® 03.07.2017 & 3@cid &} Al Iad o H
AR Q2a =R o e favgeil wR aruer ol e g —

"(a) Whether the respondents stand regularized from the date of appointment after
scrutiny by the District Establishment Committee?

(b) Whether their order of regularization is still valid or has been annulled?

(c) Whether the appellants can assail the order of regularization without having
actually annulled it till today?

(d) Whether there can be two dates for regularization of an employee,
retrospective for some purposes and prospective for others?

(e) Does Goparam (supra) lay down the correct law in distinguishing Jagdish
Narain Chaturvedi (supra) and Surendra Mohnot (supra)?"

SR fdgell W AFAE I e |9 9 UeR | A7d
I fHar g—

37. QUESTION A For the reasons and discussions aforesaid and in view of the
law declared by the Supreme Court in the case of Jagdish Narain Chaturvedi and
Surendra Mahnot & Ors. (supra); we are of the opinion that the respondent -
employee would stand regularized from the date of regularization in service and
not prior to that.

38. QUESTION B Taking into consideration the recent decision, prior to two
decades the regularization period was not questioned by anybody, therefore, in a
writ petition filed by the petitioner it will not be appropriate for us to allow the
Government to end the regularization. However, regularization will be from the
date of regularization done by the department and not prior thereto.

39. QUESTION C The contention of the counsel for the employees is required to
be accepted and it cannot be annulled unless it has been annulled by appropriate
authority. However, the benefits shall not be withdrawn but in future when the
benefits are to be accorded for further promotion, the same will be considered on
the basis of new law declared by the Supreme Court i.e. period will be considered
from the date of regularization. When the future benefit of 9, 18 and/or 27 will be
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considered their ad-hoc service will not be considered for the purpose of benefit
of 9, 18 and/or 27 years. But if benefit has already been granted for all the three
scales; the same shall not be withdrawn and no recovery will be made from the
employees.

40. QUESTION D In view of our answer in above matters, it is very clear that for
the purpose of regularisation the date of regularisation will be from the date of
regular appointment. In that view of the matter, there cannot be two dates for the
purpose of seniority and the other benefits. However, earlier services will be
considered for the purpose of the same if there is a shortage in pensionary
benefits.

41. QUESTION E In view of the observations made by the Supreme Court, as
referred to above, the ad-hocism will not be considered for seniority. In that view
of the matter, there will be only one date for regularization, date of regularizing
ad-hoc period will not have any effect on seniority. In our considered opinion, the
Division Bench of this Court in the case of State of Rajasthan & Ors. vs. Gopa
Ram in DB Civil Special Appeal No.44/2016, decided on 18.04.2016 had no
right to distinguish the judgment of the Supreme Court in the case of Jagdish
Narayan Chaturvedi (Supra) and State of Rajasthan vs. Surendra Mohnot & Ors.
(supra). Thus, the decision of State of Rajasthan & Ors. vs. Gopa Ram (supra)
did not lay down correct law. The correct law would be the law declared by the
Supreme Court in the two judgments referred hereinabove.

31 SWIad =NI® geidl I Udhe Bidm & & srdfieneff frafia fgfaa
o fafr & & Tufd IaTEE & AW I SR BT SRR 7 |
ardrerrell & IFa! Hargicd & ygerd agell bl T8 8, Sl Sfad 8 ¢,
Fife diemeft & a1 AR &1 yaE e T g S
dreredl @ iy Fe TE & B | AFEIY SeEaad R B YR
GSTd Iod 9911 IWIdh AdE 2015 (1) SCT 195 H /9 UeR ¥ #d
I far T g

State of Punjab v Rafiq Masih 2015 (1) SCT 195

"12. It is not possible to postulate all situations of hardship, which would govern
employees on the issue of recovery, where payments have mistakenly been made
by the employer, in excess of their entitlement. Be that as it may, based on the
decisions referred to herein above, we may, as a ready reference, summarise the
following few situations, wherein recoveries by the employers, would be
impermissible in law:

(1) Recovery from employees belonging to Class-III and Class-IV service (or
Group 'C' and Group 'D' service).

(i) Recovery from retired employees, or employees who are due to retire within
one year, of the order of recovery.

(ii1) Recovery from employees, when the excess payment has been made for a
period in excess of five years, before the order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully been required to
discharge duties of a higher post, and has been paid accordingly, even though he
should have rightfully been required to work against an inferior post.

(v) In any other case, where the Court arrives at the conclusion, that recovery if
made from the employee, would be iniquitous or harsh or arbitrary to such an
extent, as would far outweigh the equitable balance of the employer's right to
recover."
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“In this case, when the post of Agriculture Supervisor (both
Graduate and Non-Graduate) is the feeder post for promotion to
the post of Assistant Agriculture Officer without involving any
difference in procedure, then, obviously the case of the petitioners
cannot be discriminated for the purpose of granting selection scale
infiltrating extraneous consideration beyond the parameters laid
down in notification dated 25.01.1992 on the basis of educational
qualification. If, both Graduate Agriculture Supervisor and Non-
Graduate Agriculture Supervisor both are eligible for promotion, on
identical footing, as per the promotion rules for promotion to the
post of Assistant Agriculture Officer, then, Agriculture Supervisors
(Non Graduate) are very much entitled to get the selection scale in
the pay scale of the post of Assistant Agriculture Officer upon
completion of 9 years of service and, as per order dated
25.01.1992, all the financial benefits are required to be given from
25.01.1992, the day on which selection scales were provided for
the employees.

In this view of the matter, while accepting this petition for writ, it is
held that the respondent University's action in withdrawing and not
allowing the selection scale in the pay scale of the post of Assistant
Agriculture Officer to Agriculture Supervisors (Non Graduate) upon
completion of 9 years' service is arbitrary and in violation of Article
14 of the Constitution of India as well as intention of notification
dated 25.01.1992. In this view of the matter, all the impugned
notices/letters are hereby quashed and set aside and the
respondents are directed to grant selection scale to the Agriculture
Supervisors (Non Graduate) upon completion of 9 years of service
in the pay scale of the post of Assistant Agriculture Officer as per
notification dated 25.01.1992. If the same is already granted it shall
not be disturbed and in the event any recovery has been effected
the same shall be restored and those employees (petitioners) who
were not granted said benefit they shall be granted selection scale
in the pay scale of Assistant Agriculture Officer after completion of
9 years of service. Entire exercise shall be completed within a
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period of three months from the date of receipt of certified copy of
this order."”
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ATl ®I TN daTHE @ oM W A I@T T g | T
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