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S U1 H SdTereft @1 20 9¥ @1 HaTg Iy 1996 H YR B IS oY |
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Jod IR, SIIYR & UbROT 2015(5) WLC (Raj.) 439 Duli Chand Gurjar

Versus The Nuclear Power Corporation Of India LTD. & ORS. ¥ yeR 9

qq gad fhar g—

"11. Thus, the only question that survives is as to whether the office
memorandum dated 14.9.1992 shall come in the way of the grant of second
Selection Grade as the charge-sheet had already been issued on the date
when the DPC was held? The said issue is answered by the learned Single
Judge of this Court in the case of Kailash Chand Sharma Vs. State of

Rajasthan and Others,

"6. Coming now to question of grant of selection scales to petitioner
on completion of 9, 18 and 27 years of service, | find that petitioner was
initially appointed as Stock Assistant in the year 1964 and by the time the
Government Circular dated 25.01.1992 was issued, he had already
completed 27 years of service; in other words, all three selection scales
became due to him on completion of 9, 18 and 27 years of service on
25.01.1992 itself, but for the above referred adverse remarks and penalty.
The action of respondents in deferring all the three selection scales by five
years cannot be held to be justified. In so far as first two selection scales i.e.
on completion of 9 and 18 years of service are concerned, the period in
which the same became due to the petitioner, none of the five adversities,
referred to above, were falling in those two spells. The period of four adverse
remarks in the APARs of petitioner come within the period of 1988-89, 1989-
90, 1990-91 and 1991-92 and the penalty of stoppage of one grade
increment was also awarded to him by order dated 09.03.1989. All such five
adversities thus fall within the period of nine years starting from 18 to 27
years and therefore they could have effect only in delaying grant of third
selection scale to petitioner in terms of the provisions contained in the
Government Circular dated 25.01.1992, and not for grant of all three
selection scales. The said Circular provides that grant of selection scales
would be depending on satisfactory service of government servant
concerned. But then that satisfactory service would be computed only for the
period/span of 9 years for which the employer was not able to grant
promotion to the employee and in order to remove the stagnation for such
span of nine years, the employee has to be compensated by grant of
selection scale."
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12. Similarly, another Single Bench of this Court in the case of Uma
Shanker Kiradu Vs. State and Ors. (S.B. Civil Writ Petition No. 926/2011),
decided on 11.1.2012 held in no uncertain terms that the Departmental
Promotion Committee can only be taken into consideration the material
existing and available upto the last date of the vacancy year. Any adverse
material that came into notice subsequently after the said date when the said
vacancy arose cannot be taken into consideration while considering the
person for promotion against the vacancy of the said year. It was held thus:-

"The Departmental Promotion Committee while considering
candidature of the petitioner for promotion to the post of Principal would have
considered the material existing and available, relating to the petitioner, up to
31.3.2002 that is the last day of the vacancy year-2001-2002. Any adverse
material4 SBCWP No. 926/2011 Uma Shanker Kiradu Vs. State and Ors.
that came into being subsequent to the date aforesaid, could not have been
taken into consideration by the Departmental Promotion Committee while
examining candidature of the petitioner for the purpose of promotion against
the vacancies of the year 2001-2002. Whatever material that is taken into
consideration by the Departmental Promotion Committee to keep the
recommendation of the DPC in sealed cover came in existence subsequent
to 31.3.2002, as such, that has been erroneously taken into consideration by
the Departmental Promotion Committee that met on 07.3.2008. In such
circumstances, placement of the recommendations of the Departmental
Promotion Committee in sealed cover relating to the promotion of the
petitioner to the post of Principal, Senior Secondary School from the post of
Head Master, Secondary School is not in accordance with law."

13. Applying the same analogy in the facts of the present case, the
petitioner became eligible for the grant of the second Financial Upgradation
w.e.f. 26.9.2007 under the ACP Scheme. No charge-sheet was issued
against him on the said date. The charge-sheet was issued subsequently. As
per the aforesaid judgments, disciplinary proceedings are treated to
commence after the issuance of charge-sheet. Under the said ACP Scheme,
the employees are entitled to the upgradation after completion of 10 years
and 24 years of regular service in lieu of such promotion. Although it is not an
alternative of regular promotion but it is a method to meet hardship faced by
employees due to lack of promotional avenues. There being no charge-sheet
against the petitioner on the date he became eligible for the selection grade,
any subsequent charge-sheet cannot come in the way of the grant of
selection grade for the said period.

14. In view of the above, the writ petition is allowed. The respondents
are directed to grant the second Financial Upgradation under the ACP
Scheme due to the petitioner after completion of 24 years of service i.e. on
26.9.2007 within a period of two months from the date of receipt of the copy

of the order."

3T IWIEd IS geid 4 W 2 & et 59 fad aafa
JATH BT AT UTG B BT JATHRT G AT, 9 T dTerrdi &




STl AT : 326 /2013 DA T oI+

HAIeRg H oTs Ufdad ufaftear 21 off 3k 9 &1 rdienedl &f 38
SuSRy far ar o | U # e @1 <u fada wufha aaem
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JITHME BT aM A S BT U 2 dl diereli ga =t
JATA BT A9 aY 2006 H UTG B BT AMTHRI &, Iq STareredf
o fTvg S99 999 1 dfdea ufdfted ©d 1 Susey o o
qrenedt & quel g Ufdamdt ufaftcdl &1 yqd IR 99 ddb I8 3R
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HAET YIRS o™ W) & fdhd S |

(gfar 2rmi) (erT e
RESY e (F1)



