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" Thus, a bare reading of Rule 15(1) shows that the seniority of a
surplus employee appointed substantively to a permanent post shall
be determined as laid down therein and if a surplus employee is
appointed to a new post in a temporary or ad-hoc capacity, sub-rule
(2) shall be applicable to him. As is evident from Rule 7, since the
petitioner was holding appointment from 1974 in substantive
capacity, he was entitled to be appointed substantively on a
permanent post, if the post is clearly vacant. However, the petitioner
was appointed on temporary basis, even though, in violation of Rule
7 of the Rules, 1969. It may also be pointed out that in Anx.8 issued
by the General Administration Department, the petitioner was
directed to be abosrbed on the post of Excise Inspector, but it is not
mentioned that he shall be absorbed on temporary basis. Anx. 9 is
only a formal order issued by the Commissioner, Excise Department,
in obedience to Anx.8 issued by the General Administration
Department. It is mentioned in Anx.8 itself that only formal orders
shall be issued by the Department, where the surplus employee has
been sent on a particular post. Therefore, there was no
occasion/reason to have absorbed the petitioner on temporary basis
on the post of Excise Inspector Grade II. It was pointed out by the
learned counsel for the petitioner that there was no choice for the
petitioner, but to accept the appointment and the only alternative
available with him was to quit the job, which he could not afford. It
was also pointed out by the learned counsel that the petitioner has

mentioned in para 13 of the petition, protesting that he should not be
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compelled to appear in Departmental Examination vide two letters
dated August 18,1982 and November 14,1982, but with no result.
Therefore, he had no choice but to appear in the Departmental
Examination and to pass out the same, which he did. So far as the
objection regarding application of doctrine 'Waiver & Estoppel' is
concerned, we are of the opinion that the same is not aplicable to the
facts and circumstances of the Present case. The petitioner has been
representing and protesting since the begin ning, when proper
seniority was not assigned to him. The learned counsel for the
respondents pointed out that under Rule 18 of the Rules, 1969, the
petitioner had option within 30 days of the receipt of absorption
order for permanent absorption, otherwise his services shall be
treated by the Government in accordance with the provisions of
Rajasthan Service Rules, 1951. In our opinion, Rule 18 is not
applicable to the facts & circumstances of the present case, since the
petitioner was quite willing to work on the post of Excise Inspector
Grade 1II and, therefore, the question of his exercising the option by
the petitioner to quit the job did not arise. What is agitated is only
the improper placement of the petitioner in the seniority list issued
by the Excise Department. We also do not find any force in the
contention of the learned counsel for the respondents that he could
not have been appointed on permanent basis, unless he went through
the process as laid down in the Rajasthan Excise Rules, 1956 for the
simple reason that the petitioner had already gone through the
process of selection and appeared before the duly constituted
Committee for his appointment and, thereafter, he was appointed as
Inspector Grade II. Therefore, it was not necessary for the petitioner
to undergo the process afresh as laid down under the Rajasthan
Excise Rules, 1956.

7. We are, therefore, of the considered opinion that this writ petition
should be allowed. It is, therefore, directed that the order of the
Tribunal dated December 29, 1989 (Anx.17) passed in Appeal
No.46/88 is quashed & set aside. It is further directed that the
seniority lists dated November 28, 1997 (Anx.14) and September 8§,
1989 (Anx.15), so far as they relate to the petitioner, are also
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quashed & set aside and respondent No.2 The Excise Commissioner,
Rajasthan, Udaipur, is directed to determine the seniority of the
petitioner under Rule 15(1) of the Rules, 1969 and he be given
benefits of the substantive service w.e.f. March 1, 1974 & be placed

above the Inspectors Grade II, who were appointed after March
1, 1974.
8. The writ petition is allowed. No order as to costs."
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