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(16) If a regular promotion has been offered but was refused by the employee

before becoming entitled to a financial upgradation, no financial upgradation
shall be allowed as such an employee has not been stagnated due to lack of
opportunities. It however, financial upgradation has been allowed due to
stagnation and the employee subsequently refuses the promotion, it shall not be a
ground to withdraw the financial upgradation. He shall, however, not be eligible
to be considered for further financial upgradation till he agrees to be considered

for promotion again and the second the next financial upgradation shall also be

deferred to the extent of period of deferment due to the refusal. ITOTATTHAR
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& gR1 I ffde dar (Ragse—v) fam, 2017 o] foam g,
forad Ffrm—16 91 TR ¥ T

"(16) If a regular promotion has been offered but was refused by the

employee before becoming entitled to a financial upgradation, no financial
upgradation shall be allowed as such an employee has not been stagnated due to
lack of opportunities. If, however, financial upgradation has been allowed due to
stagnation and the employee subsequently refuses the promotion, it shall not be a
ground to withdraw the financial upgradation. He shall, however, not be eligible
to be considered for further financial upgradation till he agrees to be considered
for promotion again and the second the next financial upgradation shall also be

deferred to the extent of period of deferment due to the refusal."
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"16. We are quite certain that if a regular promotion is offered but is
refused by the employee before becoming entitled to a financial
upgradation. she/he shall not be entitled to financial upgradation only
because she has suffered stagnation. This is because, it is not a case of
lack of promotional opportunities but an employee opting to forfeit
offered promotion, for her own personal reasons. However, this vital
aspect was not appropriately appreciated by the High Court while granting
relief to the employees

17. It may also be observed that when an employee refuses the offered
promotion, difficulties in manning the higher position might arise which
give rise to administrative difficulties as the concerned employee very
often refuse promotion in order to continue in his/her own place of
posting.

18. In the above circumstances, we find merit in the submissions made
on behalf of the appellants. Consequently, it is declared that the
employees who have refused the offer of regular promotion are disentitled
to the financial upgradation benefits envisaged under the O.M. dated
9.8.1999. 1 this situation, the Scottish doctrine of "Approbate and
Reprobate" springs to mind. The English equivalent of the doctrine was
explained in Lissenden v. CAV Bosch Ltd. wherein Lord Atkin observed
at page 429,

......... In cases where the doctrine does apply the person concerned
has the choice of two rights, either of which he is at liberty to adopt, but
not both. Where the doctrine coes apply, if the person to whom the choice
belongs irrevocably and with knowledge adopts the one he cannot
afterwards assert the other..........

The above doctrine is attracted to the circumstances in this case. The
concerned employees cannot therefore be allowed to simultaneously
approbate and reprobate, or to put it colloquially, eat their cake and have it
too". It is declared accordingly for the respondents in the C.A. Nos.7027-
28/2009."
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