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MR wxd g e far mar| wadififae Re e g
7330 /2016 fa¥a <df A+ 999 ORI 5T U4 9 H HEA
IORE Sed ~Teld g1 &b 20.11.2017 9IRT meer # 3ifded
foar a1 & & =rw SRl M e &ifw IoreE § g dLRifae
Re fudie™ =T 419 /2015 # ey fadi® 22.01.2016 # I8 fAoiid

AT AT 8 fF “in the case of Charu Joshi Vs. State of Rajasthan & Ors.:

SBCWP No. 419/2015, decided on 22nd January, 2016, after affording an
opportunity of hearing to the counsel for the Staterespondents observing thus:

“5. | have heard learned counsel for the parties and have considered
the facts of the case.

6. Rule 6 (1A) of the Rules of 1967 reads as under:- “6. Methods of
Recruitment:- Recruitment to the Service after the commencement of these
rules shall be made by the following methods in the proportion as indicated in
column 3 of the schedule-

(a) direct recruitment in accordance with part IV of these rules, and

(b) Promotion (in accordance with Part V) of these rules): Provided-

(1) that if the Appointing Authority is satisfied in consultation with the
Commission, where necessary, that suitable persons are not available for
appointment by either method of recruitment in a particular year, appointment
by the other method in relaxation of the prescribed proportion may be made in
the same manner as specified in these rules; (1A) If a Diploma Holder Junior
Engineer attains the qualifications of B.E. (Civil/Mechanical/Electrical), or
AMIE, he shall be entitled on his application and subject to availability of
vacancy, to be appointed as direct recruitment but in that case his seniority
amongst the Junior Engineers(Degree Holders) shall be determined from the
date of occurrence of vacancy against which such Junior Engineer has been
appointed on the post of Junior Engineer (Degree Holder) and one third of his
previous experience shall be counted as experience on the post of Junior
Engineer for the purpose of promotion to the next higher post.”

A reading of the aforesaid rule shows that a person who is Junior
Engineer(Diploma Holder) attains the qualification of B.E. (Civil, Mechanical,
Electrical or A.M.L.E.) shall be entitled, on an application, to be appointed as
Junior Engineer(Degree Holder) by transfer against the quota of direct
recruitment, but his case for seniority amongst the Junior Engineer(Degree
Holder) shall be determined from the date of occurrence of vacancy with a
further rider that 1/3rd of his previous experience shall be counted as
experience on the post of Junior Engineer for the purpose of promotion to the
next post.

7. This rule can be broken up into two segments, first being that if
Junior Engineer (Diploma Holder) attains additional qualification, namely, B.E.
(Civil, Mechanical, Electrical or A.M..LE.), he can move an application to be
appointed as Junior Engineer(Degree Holder) by way of transfer against the
quota meant for direct recruitment of Degree Holders, but this would only be
subject to availability of vacancy. The second limb of the rule pertains to, how
the seniority is to be determined.

8. Admittedly, the petitioner was Diploma Holder in Civil Engineering
on the date of submission of his application form, i.e. 30.6.2008. The interview
was held on 23.5.2009 and appointment was offered on 17.9.2009. The

additional qualification of AIM.LLE. was acquired subsequent to the date of
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submission of application. Rule 6(1A) clearly specified that a Junior Engineer
(Diploma Holder) who attains qualification of A.M.I.E. shall be entitled to be
appointed as Junior Engineer (Degree Holder) by transfer against the quota of
direct recruitment only on availability of vacancy. Reading of rule does not
show that a only such Junior Engineer (Diploma Holder), can be considered for
transfer to the quota of direct recruitment of Degree Holders if he has obtained
degree while in service and after obtaining permission from the Department.
Rule is silent to that effect and it certainly cannot be construed otherwise.

9. In the present case, the petitioner on the date of application was
only had the qualification of Diploma Holder, even though he was undergoing
A.M.LLE. Course and was in the final year. If the petitioner had applied, there
was no guarantee that he would have qualified . The only surety, in his hands,
was that he was a Diploma Holder and had a reasonable opportunity of being
appointed as Junior Engineer(Diploma Holder). In case, he did not qualify in
the degree course, he would have lost the opportunity under the Diploma quota
as well. Rule 6(1A) only specifies that in case a Junior Engineer(Diploma
Holder) attained qualification, he shall be entitled to be appointed as Junior
Engineer(Degree Holder) by way of transfer against the quota of direct
recruitment only on availability of a vacancy. Nonconsideration of his
candidatures was on the ground that he did not apply in the advertisement
under the Degree Holder quota and especially since he was already
undergoing the third/final year examination is not tenable in view of the fact that
the petitioner would be entitled to transfer only in case there is a vacancy and
then of course the seniority would be reckoned as per rules.

10. In view of the above, the above noted writ petition is allowed with
the direction to the respondent to consider the case of the petitioner for transfer
in the quota of direct recruitment of Junior Engineer(Degree Holder) by way of
transfer in case there is a vacancy and to compute his seniority according to

the Rules. «
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BT AT © b “in the case of Charu Joshi Vs. State of Rajasthan & Ors.:
SBCWP No. 419/2015, decided on 22nd January, 2016, after affording an

opportunity of hearing to the counsel for the Staterespondents observing thus:

“5. | have heard learned counsel for the parties and have considered
the facts of the case.

6. Rule 6 (1A) of the Rules of 1967 reads as under:- “6. Methods of
Recruitment:- Recruitment to the Service after the commencement of these
rules shall be made by the following methods in the proportion as indicated in
column 3 of the schedule-

(a) direct recruitment in accordance with part IV of these rules, and

(b) Promotion (in accordance with Part V) of these rules): Provided-

(1) that if the Appointing Authority is satisfied in consultation with the
Commission, where necessary, that suitable persons are not available for
appointment by either method of recruitment in a particular year, appointment
by the other method in relaxation of the prescribed proportion may be made in
the same manner as specified in these rules; (1A) If a Diploma Holder Junior
Engineer attains the qualifications of B.E. (Civil/Mechanical/Electrical), or
AMIE, he shall be entitled on his application and subject to availability of
vacancy, to be appointed as direct recruitment but in that case his seniority
amongst the Junior Engineers(Degree Holders) shall be determined from the
date of occurrence of vacancy against which such Junior Engineer has been
appointed on the post of Junior Engineer (Degree Holder) and one third of his
previous experience shall be counted as experience on the post of Junior
Engineer for the purpose of promotion to the next higher post.”

A reading of the aforesaid rule shows that a person who is Junior
Engineer(Diploma Holder) attains the qualification of B.E. (Civil, Mechanical,
Electrical or A.M.L.E.) shall be entitled, on an application, to be appointed as
Junior Engineer(Degree Holder) by transfer against the quota of direct
recruitment, but his case for seniority amongst the Junior Engineer(Degree
Holder) shall be determined from the date of occurrence of vacancy with a
further rider that 1/3rd of his previous experience shall be counted as
experience on the post of Junior Engineer for the purpose of promotion to the
next post.

7. This rule can be broken up into two segments, first being that if
Junior Engineer (Diploma Holder) attains additional qualification, namely, B.E.
(Civil, Mechanical, Electrical or A.M.l.E.), he can move an application to be
appointed as Junior Engineer(Degree Holder) by way of transfer against the
quota meant for direct recruitment of Degree Holders, but this would only be
subject to availability of vacancy. The second limb of the rule pertains to, how
the seniority is to be determined.

8. Admittedly, the petitioner was Diploma Holder in Civil Engineering
on the date of submission of his application form, i.e. 30.6.2008. The interview
was held on 23.5.2009 and appointment was offered on 17.9.2009. The
additional qualification of AM.LLE. was acquired subsequent to the date of
submission of application. Rule 6(1A) clearly specified that a Junior Engineer
(Diploma Holder) who attains qualification of A.M.I.LE. shall be entitled to be
appointed as Junior Engineer (Degree Holder) by transfer against the quota of
direct recruitment only on availability of vacancy. Reading of rule does not
show that a only such Junior Engineer (Diploma Holder), can be considered for

transfer to the quota of direct recruitment of Degree Holders if he has obtained
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degree while in service and after obtaining permission from the Department.
Rule is silent to that effect and it certainly cannot be construed otherwise.

9. In the present case, the petitioner on the date of application was
only had the qualification of Diploma Holder, even though he was undergoing
A.M.LLE. Course and was in the final year. If the petitioner had applied, there
was no guarantee that he would have qualified . The only surety, in his hands,
was that he was a Diploma Holder and had a reasonable opportunity of being
appointed as Junior Engineer(Diploma Holder). In case, he did not qualify in
the degree course, he would have lost the opportunity under the Diploma quota
as well. Rule 6(1A) only specifies that in case a Junior Engineer(Diploma
Holder) attained qualification, he shall be entitled to be appointed as Junior
Engineer(Degree Holder) by way of transfer against the quota of direct
recruitment only on availability of a vacancy. Nonconsideration of his
candidatures was on the ground that he did not apply in the advertisement
under the Degree Holder quota and especially since he was already
undergoing the third/final year examination is not tenable in view of the fact that
the petitioner would be entitled to transfer only in case there is a vacancy and
then of course the seniority would be reckoned as per rules.

10. In view of the above, the above noted writ petition is allowed with
the direction to the respondent to consider the case of the petitioner for transfer
in the quota of direct recruitment of Junior Engineer(Degree Holder) by way of
transfer in case there is a vacancy and to compute his seniority according to

the Rules. «
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9.

JAYTATT—YARTT & ol I8 Mmawdd o7 b I ARHR & e
$ FRIEE H U HRA AT A I AT W SHD]
fhaafd . P13 @A e U &_d | {Ud s & W)
AN SFfp & SNHY digg 99 fiRefa= o (TS8R,
1918 WL 151) & U0 H 74 UHR raeniRa fhar o1 —

"whatever be the theory under other systems of law, under the Indian law and
procedure an original decree is not suspended by the presentation of an appeal nor
is its operation interrupted where the decree on appeal is merely one of dismissal.
There is nothing in the Indian law to warrant the suggestion that the decree or
order of the court or tribunal of the first instance becomes final only on the
termination of all proceedings by way of appeal or revision."

AT Aated R 9 e iiF S YUY I g9 HIgHIg
T2 (T3TTS. 3T, 1958 UM 86) H Udl HIRY & Ydiad i &t
3gHIe dRd gU e A gad fbar o —

"the filing of an appeal might put the decree or order in jeopardy but until it is
reversed or modified it remains effective.”

Ul UBR HEEY Haied ST & doblelid G R
AR IR QSIS Hs 7 B8ORS 9R @ UHRT (1985 Cri. L.J.
1030) ¥ SEHEMAT YAV & gl & 74 JeR arar o off

"Once a case is decided, it is the bounden duty of the State and its
subordinates to implement, with the utmost expedition, the said decision. In
a Government which is ruled by law, there must be complete awareness to
carry out faithfully and honestly the decisions rendered by courts of law
after effective adjudication. Then only will private individuals,
organisations and institutions learn to respect the decisions of courts. In
absence of such attitude on the part of all concerned, chaotic conditions
might arise and the functions assigned to the courts of law under the
Constitution might be rendered a futile exercise. It requires to be
emphasised, in this connection, that mere preferment of an appeal does not
automatically operate as a stay of the decision under appeal and that till an
application for stay is moved and granted by the appellate court, or, in the
alternative, the court which rendered the decision is moved and grants an
interim stay of the decision pending the preferment of an appeal and grant
of stay by the appellate court, the decision continues to be operative. Indeed,
non-compliance with the decision on the mere ground that an appeal is
contemplated to be preferred or is actually preferred, and that, therefore,
the matter is subjudice, may amount to contempt of court punishable under
the Contempt of Courts Act, 1971."

Sua fafreedl & el W iR YHRoT & dedl 9 yRReyfoal &1
et @A gU BAR (999 AR I8 W © b mmefiro—
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10.
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