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“The power to make retrospective legislations enables the
Legislature to obliterate an amending Act completely and restore
the law as it existed before the amending Act, but at the same time,
administrative/executive orders or circulars, as the case may be, in
the absence of any legislative competence cannot be made
applicable with retrospective effect. Only law could be made
retrospectively if it was expressly provided by the Legislature in
the Statute. Keeping in mind the afore-stated principles of law on
the subject, we are of the view that applicability of the circular
dated 12th June, 2012 to be effective retrospectively from 1 st April
2009, in revising the infrastructure charges, is not legally
sustainable and to this extent, we are in agreement with the view
expressed by the Tribunal under the impugned judgment ”
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“In this context, we do not find any limitation or inhibition
under the Rules by virtue of which the ex-post facto consent of the
Panchayati Raj department can not be obtained. The consent of the
Panchayati Raj department is of course needed before effecting
inter-district transfer as we have already concluded. However,
there is nothing in the Rules to suggest that the same is a sine qua
non and if the consent is obtained post facto, the order of transfer
cannot be validated. We notice that in the judgment dated
11.10.2018 passed by the Division Bench of this Court in the case
of State of Rajasthan and others Vs. Samleta (D.B. Spl. Appl. Writ
No. 736/2018), the Court had confirmed the judgment of the
learned Single Judge setting aside orders of transfers under
similar circumstances where the consent of the Panchayati Raj
department was not obtained. In that case, the counsel for the
employees-original petitioners had argued that the ex-post facto
sanction granted by the Panchayati Raj department would not save
the order of transfer. The Division Bench while confirming the
view of the learned Single Judge had not given any declaration on
this question. The judgment on this point is thus sub silentio and in
our view does not lay down any ratio of a binding nature on this
question. Under the circumstances, we reiterate that the Rules of
2011 do not prohibit ex-post facto sanction being granted by the
Panchayati Raj department and if such ex-post facto sanction is
obtained hereafter, it would be open for the Government to
regularize all orders of inter district transfers.”
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