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"The learned counsel for the petitioner in rebuttal has
submitted that the transfer order has been passed by the
Commissioner without application of mind which is apparent and
discernible from the impugned transfer order that the petitioner was
working not at a place shown in the order. The petitioner at present is
working at Titori and she had been shown to have been working at
Khora Rajpura which is factually incorrect. The order is not
implementable as the petitioner is not working at Nagaur from where
she has been shifted. The Divisional Commissioner may be competent
to transfer the petitioner and once the transfer order is issued by the
Divisional Commissioner, it can not be cancelled by any authority
except prescribed by the Govt. The Additional Commissioner was not
having the jurisdiction to cancel or modify the transfer order of the
petitioner. Respondents have noticed it and have tried to correct it in
accordance with law but while doing so the respondents have not
taken care to find out as to whether the order passed is implementable.
The respondents have not even tried to find out as to whether the
petitioner is working in terms of the original order dated 16.12.02. The
order on the face of it exhibits non-application of mind and is not
implementable.

For the reasons stated above, the petition is allowed. The
order dated 22.7.2006 is quashed and set aside. The respondents are at
liberty to pass fresh order in accordance with law, if required."
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"27. In considered opinion of this court, the fact that the
petitioner has been shunted from Patwar Mandal Akadali, Tehsil
Pachpadra, District Barmer to District Hanumangarh, without
indicating Patwar Circle or even Tehsil is enough to show lack of
application of mind. It cannot be inferred that the competent auhtority
was aware of the present vacant position in Disrict Hanumangarh and
that too the requirement of petitioner's efficiency in such Patwar Circle,
for which his transfer was warranted.

28. if the competent authority has not decided or was not
aware, where the concerned Patwari is to be transferred, it cannot be
presumed that the competent authority has applied its mind towards
the vacant position, falling vacant on account of exigencies mentioned
in clause (ii) of Rule 9 of The Rules of 1957. Nor can he be presumed to
have ascertained that interest of efficiency of work required that
petitioner should be transferred to a far flung place at Hanumangarh."
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