rereer fifder Qar st aifdravor, SgR

el =T — 1799 /2024
AR ATl —3rdremeff
I

1. ISR R15g SIRY YHRg O Gferd, | Ud qrrarn AT, RToieer
ERGBR, Afrarerd, SN |

2. AT, BiY TN, ST ARBR, Ud HiY 9a, SIYR (191)) |

—ygiTor
P feAi® © 15.05.2024

ey A feTiw © 24.10.2024
Suferd —
Ifiemeff Y AR | ;o) N . vl ST s
gt T S AR | ¢ S g Ui RiE e siftraen

— gfa wH

A X éa@T SRS

SRR

TR ST H UIeedl 7 I AT ATET © b U WIHR R
AT 3T fAIH 08.05.2024 I AURT HBRAMT OIid IR Fgefi fawmT
o g8 der Ry o o Fenfed g & 22.01.2024 H ardietmedi &7
A W SISl 9d 3R STl & aRs wided & Ug UR UGld fhdl
S |

T & Ty e ¥ 9 yhR € —

el & fAgr] fEaT &1 dUd 7 b Ilemdi &1 uem
Fgfa BfY wderd & ug R g ol | STd1 B © e f9rT gRI fadie
19.12.2007 &I OT fawmi S srdiameil Ud o1 &1He & fdvg URY
DI g 3R AR Q1P 30.03.2015 & gRI AUl g =T BIHADI DI W
AYHFd PR &7 TAT AR SR f&HIH 22.06.2015 & RT avgad Ruic
e & o BrIed Ggad Fawd, BiY gRI f&id 18122015 & gRI
gHITd B Woll E SR Sad e W Sad Rud ¥ Aqe g
T B ATgdd A UG ATFE Gied bl b 09.03.2016 I




It HRET 1 1799 /2024 AR HTell

Holl T3 3R HHe: I=d ARHING WR ddb Td 7l qAT A a1
IR I e fhar iR ey fiAle 18.012018 & BRI
ardierreff @ qrvgad fhar war| Wy TRl W gRT srew fe e
04.03.2020 & gIRT JUTeAedl g =4 BIHDI Bl Vs HRd g AUl Bl
aRf¥er & qvs A Ifed fbar TaT| SHd1 HUF & b uRivar &1 qvs
TYRTE 7 | AUl 7 IFT A & Fae H YARIGAlhT ATl KT DI
2 | YTl &I a1 18 ¥ Bl YUl Bl Yol B AR YAl fI9RT gRT 3asT
faT® 11.07.2022 SR fhar a7, f59H 18 99 @1 |ar qoi 8 W= gl
& A e ST oA e 23.09.2011 ¥ SART AT ® SR 27 9§ @I [ar
Ui B TR IUIARil JA TIT IaTH BT AT UTE BRA Bl haR
2| Wg gt T gRT OIRY oMol faAie 25082022 & gRT o
27 94T Tl &7 o fQHTd 23.09.2020 & d9id 23.09.2021 ¥ A7 S0
AT AT & | 39 UBR gt faMmT grr erfiemeft &1 smrawed w9 A
e AT S T 2| Srafe rdienedt &1 Ar uRfvar @ sve 9 |fied
fam a7 & SR Srdiameil &f faHie 23.09.2011 T 30.09.2011 H f&AT =T
WeR fHar a1 iR @ 9 feAld 23.09.2012 Td 30.09.2012 ¥ f&am
SIRATT, S U 9y 91 Ao & Mo | uaefl fawmT gR1 okl aimeen
i 14.082023 ST A S=a <Te & A g ffda Re
Tk H&AT 15170 /2023 T 15002 /2023 UKD I g, Sl AT [aid
ds dfed | 99 WAR & A frT grRr 9k siftRgae e
09.12.2022 SR I8 Ieoi fhar M1 & & Ife H1ff® BT oy svs fo=r
TAT 2 Al AP THIY UR Blg UG TRl TSUT | RIORAT B efieRer
AT M H B widge W aNs wded & g ghod e T iR
UGS 2g UTAdl RE aTell o Gl SR @l Ty, s sdieredl 1 am
¥ AT 250 UR 3ifdhd far AT iR SMew faid 22.01.2024 & ERT I
BIHD gar=id B T ITdb! Fel TRI B s, FoaH dieredi &1 9™
TEI SUMT AT 3R 39 YR Uleedi & IR wdded & ug | dafed
RG] 77| A6 01.02.2024 FRT Gl SR D1 g, s A1 srdremedi
B A Sifhd g1 fhar AT | I9H1 A © & rdienedl & oA rgedi
s HYRT UATE TMl Ud Hiar XM Aion {5l o1 srdieneli & @y |fed
fBar 1 o, g Sw O [ & ys=fa & 18, Sl 98d Sy




It HRET 1 1799 /2024 AR HTell
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IR gRT AL fder Re I weam 20358 /2018 YgAR R a9
ORI M d 3 H UIRT eel fadid 07.05.2024 H fAe=ferRad
Rygra ufcarfed fear g —

"39. In view of the discussions made above, this Court safely can
held that withholding promotion for a Government servant on account of
imposition of penalty of ‘Censure’ or ‘withholding increment’ is illegal and
arbitrary and unconstitutional and therefore the Circular issued by the
respondent- State in this regard disasters to be set aside.” 40. In the case of
Guman Singh Vs. State of Rajasthan & Ors. [(1971) 2 SCC 452], the Hon’ble
Supreme Court has held that the Government cannot amend or supersede the
statutory Rules by administrative instructions and any Circular containing the
provisions for making the system so rigid that it curtail or restrict the powers
conferred on the Selection Committee and Appointing Authority by the Rules.
The Court further opined that such circulars/administrative instructions is per
se opposed to the selection procedure envisaged under the Rules:- “The Apex
Court made following observations in Para 39 of the verdict:

39. Then the question is whether Government is competent to issue
the said Circular and whether the Circular in any manner affects the discretion
and powers of the Committee functioning under the statutory rules. The
position is clear, as laid down by this Court in Sant Ram Sharma v. State of
Rajasthan & Anr. (supra)

“It is true that the Government cannot amend or supersede
statutory rules by administrative instructions, but if the rules are silent on any
particular point Government can fill up the gaps and supplement the rules
and issue instructions not inconsistent with the rules already framed.”

The Court further proceeded to observe on evaluation of the
Circular, in Para 47, as under:

47. One gets a fairly good picture of the nature of the instructions
contained in the circular issued by the Government. No doubt a properly
evaluated marking system may be helpful for assessing the merit of persons
who are already in service. But the instructions given in the circular are so
rigid that they are opposed to the selection to be made strictly on merit as
provided under Rules 28-B and 32.

While appreciating the object of the Circular, the Apex Court
proceeded to observe that such a circular offend the Rules, in Para 53 of the
verdict:

53. The object of the circular may be to bring about uniformity in
the award of marks. But the directions contained therein do offend the rules.
This is not a case of the Government filling up the gaps or of giving executive
instructions on matters not provided for by or not inconsistent with the rules.
The Learned Judges of the Division Bench of the High Court, have by and
large, upheld the validity of the marking system as well as the other
instructions contained in the circular of 1966 on the ground that the marking
system as pointed out by the State has been in vogue from 1960, on the basis
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of a previous circular, dated August 31, 1960, issued by the State
Government. Reliance placed upon this circular of 1960 by the High Court, in
our opinion, is not justified. We have gone through the circular of 1960 which
is No.F.1(6)Apptts.(D)/60, dated August 31, 1960. That circular was issued by
the State to clarify the misapprehension that appears to have been caused in
the application, for promotion on the principle of merit-cum seniority or
seniority-cum merit. For the purpose of having uniformity, the State
Government had laid down certain principles in the said circular to be borne
in mind by the Promotion Committees. No doubt there is a marking system
indicated therein. But there are two features which distinguish the circular of
1960 from that of the 1966 circular. In Paragraph 3 of the former circular, it is
specifically laid down that the principles mentioned therein are only in the
nature of executive instructions to be kept in view by the Committees when
marking promotions. It is made clear that those Committees “should
however, exercise their own discretion while applying the above principles in
view of the fact that occasionally the Confidential Rolls may not have been
written with full sense of responsibility. Moreover, some of the rules permit
interview before selection and in such cases the Selection Committee will have
to assess suitability of the officer as a result of the interview also”. Under the
circular of 1966, we have already indicated, no such discretion is left to the
Selection or Promotion Committees to adopt any method other than that
indicated in the circular. In fact, it is emphasised that the Statutory Service
Rules and the instructions contained in the circular are to be treated as a
complete code by the Committees. Another point to be noted is that in 1960
the question of promotion on the basis of merit alone had no place. That
principle was adopted only, as pointed out by us earlier, in 1965 which led to
the amendment of the rules. Therefore, the principles mentioned in the
circular of 1960 cannot be relied on when considering the validity of the
present circular, when promotion by merit alone has been recognized by the
Rules from 1965. We have already indicated that the instructions in the 1966
circular contravene the Rules. Therefore, we are of the opinion that the
circular, dated August 27, 1966, is bad and accordingly it is struck down. We
make it clear that we express no opinion on the validity or otherwise of the
circular of August 31, 1960. We have only referred to that circular to show
that the High Court has committed an error in placing reliance on the same.”

41. The Hon’ble Apex Court while reiterating the principles laid
down in the Constitution Bench judgment in case of Guman Singh (supra) as
held in case of Sarva U.P. Gramin Bank Vs. Manoj Kumar Chak [(2013) 6 SCC
287), has held as under:-

“43. We also do not find any merit in the submission of Mr. Dhruv
Mehta that Circular No.17 of 2009 dated 30.11.2009 and Circular dated
12.7.2010 are to ensure that the individual members of DPC do not
recommend for promotion an individual officer despite having been punished
in the proceding five years. Such curtailment of the powers of DPC would have
to be located in the statutory service rules. The 1998 Rules do not contain any
such provision. The submission needs merely to be stated, to be rejected. We
also do not find any merit in the submission of Mr. Mehta that without the
aforesaid guidelines, an officer, even though, he has been punished for gross
misconduct would have to be permitted to be promoted as no minimum
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marks are prescribed for interview or performance appraisal. In our opinion, it
is fallacious to presume that under the 1998 Rules, once an officer gets the
minimum marks in the written examination, he would be entitled to be
promoted on the basis of seniority alone. There is no warrant for such a
presumption. The misconduct committed by an eligible employee/officer
would be a matter for DPC to take into consideration at the time of
performance appraisal. The past conduct of an employee can always be taken
into consideration in adjudging the suitability of the officer for performing the
duties of the higher post.

44. There is another very good reason for not accepting the
submissions made by Mr. Dhruv Mehta. Different rules/regulations of the
banks provide specific punishments such as “withholding of promotion,
reduction in rank, lowering in ranks/pay scales”. However, there is another
range of penalty such as censure, reprimand, withholding of increments, etc.
which are also prescribed under various staff regulations. To debar such an
employee from being considered for promotion would tantamount to also
inflicting on such employee, the punishment of withholding of promotion. In
such circumstances, a punishment of censure/reprimand would, in fact, read
as censure/reprimand plus five years' debarment from promotion. Thus the
circulars issued by the Bank debarring such employees from being considered
would be clearly contrary to the statutory rules. The circulars clearly do not
fall within the ratio in Sant Ram case.

45. In our opinion, the observations made by this Court in Ram
Ashish Dixit are a complete answer to the submissions made by the learned
counsel for the appellants, Mr. Dhruv Mehta. Therefore the High Court, in our
opinion, has rightly quashed the aforesaid two circulars and directed that the
respondent beb considered for promotion in accordance with the applicable
rules.”

42. The Hon’ble Division Bench of this Court in case of State of Rajasthan &
Ors. Vs. Ashok Singhvi D.B. Special Appeal (Writ) No. 232/2013, decided on
06.08.2013, after giving thoughtful consideration to the judgment of the
Hon’ble Apex Court in case of State of Rajasthan & Ors. Vs. Shanker Lal
Parmar (AIR 2012 SC 1913, Guman Singh (supra), held Sarva U.P. Gramin
Bank (supra) has observed as under:-

“We have heard the learned counsel for the parties at length,
scanned the materials on record and perused the impugned order passed by
the learned Single Judge.

A glance at the impugned order passed by the learned Single Judge
clearly and unequivocally reveals that the learned Single Judge has simply
confined the relief to the respondent visa- vis his right of consideration for
promotion and question of his suitability for promotion has been left open to
be decided by the competent authority. Learned Single Judge has further
observed that if the penalty suffered by the incumbent adversely effects
minimum merit necessary for efficiency of administration, the DPC can
adjudge him unsuitable for promotion. Learned writ Court has further
concluded that debarring an incumbent from his right of consideration for
promotion on the strength of Circular dated 26th of July 2006 is not
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sustainable and that being so issued directions to consider the candidature of
the respondent ignoring the said Circular. On examining the impugned order
in the light of Rule 24A of the Rules of 1963 and on the touchstone of the
Constitution Bench judgment of the Apex Court in Guman Singh's case
(supra), and the latest verdict of the Hon'ble Apex Court in case of Sarva U.P.
Gramin Bank's case (supra), we do not feel persuaded to interfere with the
impugned order. The legal precedents which are cited by the learned Addl.
Advocate General, are having no bearing whatsoever on the issue involved in
the matter, and therefore, these judgments are of no help to the appellants.
We, therefore, fully concur with the impugned order passed by the learned
Single Judge and find no merit in this appeal.”

43. The Co-ordinate Bench of this Court at Principal Seat Jodhpur in case of
Jhhabar Singh Charan Vs. State of Rajasthan & Ors. S.B. Civil Writ Petition No.
7119/2022, decided on 10.05.2023 after relying on various judgments has
observed as under:-

“8. In the present matter, it is not disputed that the criteria for
promotion is seniority-cummerit and therefore, the ratio as laid down vide the
above judgments would definitely apply. In the present petition, earlier,
specific directions were issued to the respondent-Department and in
pursuance to the same, result of DPC has been placed on record and as per
the said result, the petitioner has been recommended for promotion.

9. In view of the settled proposition of law, the present writ petition
is partly allowed. As the petitioner has already been recommended for
promotion in the DPC, the orders qua his promotion be issued in terms of law
within a period of one month from the date of receipt of the present order.”

44. So considering the provisions of Rules and the law laid down in various
judgments, as referred above, this Court can safely held that the Circular
dated 04.06.2008 issued by the Department of Personnel to the extent of
depriving the Government servants from consideration for promotion in case
of criteria for promotion being Seniority-Cum-Merit on account of penalty of
‘Censure’ or withholding increments, is not sustainable and deserves to be set
aside.

45. Accordingly, the present writ petition is allowed. The order of penalty
dated 30.05.2013, passed by the Deputy Commissioner of Police, Jaipur, the
order dated 27.12.2013 passed by the Commissioner of Police, Jaipur and also
the order dated 26.10.2015 passed by the Joint Secretary Government of
Rajasthan (Appeal) and so also the Circular dated 04.06.2008 issued by the
Department of Personnel to the extent as observed in above paras, are
quashed and set aside. The petitioner shall be entitled for all consequential
benefits which accrue to him as if no such order of penalty was ever passed
against him.

46. The exercise for promotion or review so as to extend the consequential
benefits to the petitioner, be completed by the respondents within a period of
three months from today.

47. In view of the order passed in the main petition, the stay application and
pending application(s), if any, also stand disposed of."
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