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le{k %& fodkl lhrkjketh Hkkys] v/;{k 
vuUr HkaMkjh] lnL; ¼U;kf;d½  

 

vkns’k 

1- ekeys dh vko’;d izd`fr dks ns[krs gq, jktLFkku flfoy lsok ¼lsok ekeyksa 

ds fy, vihy vf/kdj.k½ vf/kfu;e] 1976 dh /kkjk 4, ds micU/k esa 

f’kfFkyrk iznku djus dh izkFkZuk Lohdkj dj vihy ij lquokbZ dh xbZA  

2- vihykFkhZ ds vf/koDrk dk rdZ gS fd vihykFkhZ orZeku esa fpfdRlk vf/kdkjh 

ds in ij lsVsykbZV vLirky] dkykdqvk voyj esa dk;Zjr gSA vkyksP; 

vkns’k fnukad 15-01-2025 ¼vuqyXud&1½ ds }kjk vihykFkhZ dk inLFkkiu@ 

LFkkukarj.k lh,plh] dBwej] vyoj esa fd;k x;k gSA vihykFkhZ ds vf/koDrk 

dk eq[; :i ls rdZ gS fd futh izR;FkhZ la[;k&4 dks vihykFkhZ ds LFkku ij 

lek;ksftr djus dh xjt ls vihykFkhZ dk LFkkukUrj.k fd;k x;k gSA  

vihykFkhZ ds ifr jktdh; lsok esa gSA jkT; ljdkj dh uhfr ds vuqlkj 

ifr&iRuh nksuksa ds jktdh; lsok esa gksus ij mUgsa ;FkklaHko ,d LFkku ij 

vFkok fudVre inLFkkfir j[kk tkuk pkfg,A ijarq bl uhfr ds fo:) tkrs 

gq, vihykFkhZ dk LFkkukarj.k fd;k x;k gS] tks mfpr ugha gSA vihykFkhZ dk 

LFkkukUrj.k nqjLFk fd;s tkus vihykFkhZ dks fofHkUu leL;kvksa dk lkeuk 

djuk iMsxkA  

3- geus vihykFkhZ ds vf/koDrk }kjk fn;s x;s rdksZa ij fopkj fd;kA 

4- i=koyh ds voyksdu ls izdV gksrk gS fd vihykFkhZ orZeku LFkkukUrj.k 

iz'kklfud vfr vko';drk dks nf̀"Vxr j[krs gq, fd;k x;k gSA tgka rd 

vihykFkhZ dh O;fDrxr leL;kvksa dk laca/k gS rks ge bl vk/kkj ij 
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vihykFkhZ ds LFkkukarj.k vkns'k esa dksbZ gLr{ksi djuk mfpr ugha ikrs gSaA 

;g fu;ksDrk ds foosd ij fuHkZj djrk gS fd og iz'kklfud o jkT;fgr esa 

vius fdl dkfeZd dh lsok,a fdl LFkku ij izkIr djsaA fu;ksDrk }kjk fy;s 

x;s fu.kZ; esa bl vf/kdj.k dks gLr{ksi djus dk vf/kdkj ugha gS] tc rd 

dh mDr fu.kZ; nqHkkZoukiw.kZ ;k fu;e&fo:) rjhds ls ikfjr ugha fd;k x;k 

gksA vihykFkhZ ds vf/koDrk dk ;g Hkh rdZ jgk gS fd ifr&iRuh nksuksa dks 

;FkklaHko ,d gh LFkku ij inLFkkfir j[kk tkuk pkfg, gS] rks ge ikrs gSa 

fd ljdkj ds tks fn'kk&funsZ'k gS] mlesa ;g izko/kku j[kk x;k gS fd tgka 

rd laHko gks ifr&iRuh dks ,d gh ftys esa vFkok fudVre ftyksa eas 

LFkkukUrfjr fd;k tk,A vihykFkhZ dk LFkkukUrj.k iz'kklfud vfr 

vko';drk ds vk/kkj ij fd;k x;k gSA ,sls esa LFkkukUrj.k dks dsoy ek= 

blfy, voS/k gksuk ugha ekuk tk ldrk fd og fn'kk&funsZ'k vuq:i ugha 

gSA ekuuh; mPpre U;k;ky; us izdj.k Union of India and others VS. S.L. 

Abbas, AIR 1993 SC 2444  esa ;g ekuk gS fd ljdkj ds fn'kk&funsZ'kksa ds 

vk/kkj ij fdlh Hkh deZpkjh dks dksbZ Enforceable Right mRiUu ugha gksrk gS] 

tc rd fd LFkkukUrj.k nqHkkZoukiwoZd u fd;k x;k gksA ekuuh; mPpre 

U;k;ky; us izdj.k State of UP and Others Vs. Gobardhan Lal, AIR 2004 (SC) 2165 esa 

;g ekuk gS fd LFkkukUrj.k vkns'k esa bl vk/kkj ij gLr{ksi fd;k tkuk 

mfpr ugha gS fd og fdlh uhfr ds fo:) ikfjr fd;k x;k gSA ekuuh; 

jktLFkku mPp U;k;ky; dh [k.MihB esa izdj.k MkW- vpZuk ikVuh cuke 

jktLFkku jkT; ,oa vU; Mhch flfoy Lis'ky vihy la[;k 1221@1997 

¼1998 (2) RLW (Raj.) 1280½ esa ifr&iRuh dks vyx&vyx LFkku ij 

LFkkukUrfjr fd;s tkus ds vkns'k dks pqukSrh nh x;h Fkh] ftlesa fuEu izdkj 

ls er O;Dr fd;k x;k gS%& 

"No doubt the guidelines require the two spouses to be posted 
at one place as far as practicable but that does not able any spouse to 
claim such a posting as to right if the departmental authorities do not 
consider it feesible. The only ng required is that the departmental 
authorities should consider this aspect alongwith the exigencies of 
administration d enable the two spouses to live together at one station 
if it is possible without any detriment to the administrative eds and 
claim of other employees. 
(18). Thus, it is clear that the transfer policy does not create any legal 
right in favour of the appellant. It is settled law at writ petition under 
Article 226 of the Constitution is maintainable for enforcing the 
statutory or legal right or when ere is a complaint by the petitioner 
that there is a breach of the statutory duty on the part of the 
respondent. Therefore, are must be judicially enforceable right for the 
enforcement of which the writ jurisdiction can be resorted to. The 
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court can enforce the performance of a statutory duty by public bodies 
through its writ jurisdiction at the behest of a person, provided such 
person satisfies the court that he has a legal right to insist on such 
performance. The existence of the said right is the condition precedent 
to invoke the writ jurisdiction. [State of Kerla vs K.G. Madhavan 
Pillai (22); State of Kerla vs. Smt. A. Laxmi Kutty (23); Mani Subrat 
Jain & Ors. vs. State of Haryana (24); and Calcutta Gas Company 
(Propriety Ltd.) vs. State of West Bengal & Ors. (25). 
(19). In Shilpi Boses case (supra), the Apex Court has held that order 
of transfer/posting "issued by the competent authority did not violate 
any of her legal right. The employee holding a transferable post 
cannot claim any vested right for his posting at a particular place 
(20). In support of his contention, Mr. Jain referred to and relied upon 
the judgment of this court in John Virendra Kumar vs. State of Raj. & 
Anr.(26), wherein this court has held that the competent authority is 
bound to decide the representa- tion of an employee against transfer 
order considering that "living of the husband and wife together if both 
of them are employed as far as possible is an essential ingredient of 
dignified life as enshrined under Art 21 of the Constitution of India 
Right to life means livable life by husband and wife even if they are in 
service of State or its instrumentality and they cannot be deprived of 
their livable life at the whim and fancy of transferring authority 
without following a fair procedure. 
(21). We had given serious consideration to this proposition of law 
and we are of the opinion that the aforesaid observations made by the 
leamed Single Judge in the aforesaid observations made by the 
leamed Single Judge in the aforesaid case are per incuriam as the 
judgments of the Honible Supreme Court referred to above were not 
brought to the notice of the leamed Judge. The concept of doctrine of 
per incuriam has been explained by the Supreme Court in Punjab 
Land Development and Reclamation Corporation Ltd., Chandigarh vs. 
Presiding Officer, Labour Court (27), wherein the Apex Court has 
observed as under: 

"The Latin expression per incuriam means through 
inadvertence. A decision can be said generally to be given per 
incuriam when this Court has acted in ignorance of a previous 
decision of its own or when a High Court has acted in ignorance of a 
decision of this court. It cannot be doubted that Article 141 embodies, 
as a rule of law, the doctrine of precedents on which our judicial 
system is based. 
 
(22). Similarly in the case of State of Uttar Pradesh vs. Synthetics and 
Chemicals Ltd. & Anr. (28), the Apex Court has observed as under: 

"Incuria literally means carelessness. In practice per incuriam 
appears to mean per ignoratium. English courts have developed this 
principle in relaxation of the rule of stare decisis. The quotable in law 
is avoided and ignored if it is rendered, in ignoratium of a statute or 
other binding authority. (Young vs. Bristol Aeroplane Co. Ltd.). Same 
has been accepted, approved and adopted by this court while 
interpreting Article 141 of the Constitution which embodies the 
doctrine of precedents as a matter of law..... Any dedaration or 
conclusion ari- ved without application of mind or preceded without 
any reason cannot be deemed to be declaration of law or authority of a 
general nature binding as a precedent. Restraint in dissenting or 
overruling is for sake of stability and uniformity but rigidity beyond 
reasonable limits is inimical to the growth of law. 
(23). Therefore, no reliance can be placed on the judgment in John 
Virendra Kumar (supra) and the submission is devoid of any 
substance 
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(24). The next submission made by Mr. Jain is that appellants transfer 
from Sri Ganganagar to Jodhpur at a distance of about 500 kms. 
would cause great hardship to her and she would be forced to have a 
second establishment at a far distant place. This aspect was also 
considered by the Apex Court in State of M.P. vs. S.S. Kaurav (29), 
wherein it has been held that it is not permissible for the court to go 
into the relative hardship. It is for the administration to consider the 
facts of a given case and mitigate the real hardship in the interest of 
good and efficient administration. Thus, we are not indined to 
consider this submission at all. 
(25). It is further submitted by Mr. Jain that transfer in mid academic 
session would adversely affect the education of her children. In 
Director of School Education, Madras vs. O. Karuppa Thevan (30), 
the issue of mid-academic transfer was considered by the Supreme 
Court and observed that the competent authority is to give due weight 
to the fact and to consider as to whether mid-academic transfer can be 
avoided, if it was going to affect the education of the children of an 
employee. However, the consideration of this aspect would also be 
subject to administrative exigency. 
(26). In Union of India vs. D. Mohan (31), the Honble Supreme Court 
has held that where service of an employee is transferable even 
though within a limited area, in special circumstances, he can be 
transferred outside that area. This view has been approved and 
followed in Punjab National Bank & Ors. vs. All India New Bank of 
India Employees Federation & Ors.(32). It is also settled law that an 
employee must ensure compliance of the transfer order and if there is 
no justification for non-compliance, the employee runs the risk of 
exposing himself to disciplinary pro- ceedings. [Vide Gujarat 
Electricity Board (supra)]. 
(27). Thus, transfer may be made considering suitability of the 
employee, administrative exigencies and manpower requirement. If 
transfer order is challenged on the ground of discrimination, 
arbitrariness or to accommodate a particular person, employee making 
such allegations has to prove by furnishing sufficient details as to 
when and under what circumstances, the other employee was 
transferred. Faimess in action is an established test to judge the 
validity of actions of the State or State instrumentalities. 
 
(28). Thus, in view of the above, we find no ground which may 
warrant the interference by this court in this appeal. Hence dismissed. 
If the appellant is aggrie ved by impugned transfer order, she may 
prefer a representation before the competent authority ventilating all 
her grievances. However, it is clarified that if such a representation is 
made, the authority will consider it expeditiously and will not brush 
aside the grievances of the appellant being personal in nature." 
 

5- ekuuh; mPpre U;k;ky; us izdj.k Jherh f'kYih cksl ,oa vU; cuke 

fcgkj jkT; ¼1991 Supp (2) SCC 659½ esa fuEu izdkj ls er O;Dr fd;k x;k 

gS%& 

"4. In our opinion, the Courts should not interfere 
with a transfer Order which are made in public interest 
and for administrative reasons unless the transfer Orders 
are made in violation of any mandatory statutory Rule or 
on the ground of malafide. A Government servant holding 
a transferable post has no vested right to remain posted at 
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one place or the other, he is liable to be transferred from 
one place to the other. Transfer Orders issued by the 
competent authority do not violate any of his legal rights. 
Even if a transfer Order is passed in violation of executive 
instructions or Orders, the Courts ordinarily should not 
interfere with the Order instead affected party should 
approach the higher authorities in the Department. If the 
Courts continue to interfere with day-to-day transfer 
Orders issued by the Government and its subordinate 
authorities, there will be complete chaos in the 
Administration which would not be conducive to public 
interest. The High court over looked these aspects in 
interfering with the transfer orders.'' 

 

6- ekuuh; mPpre U;k;ky; us ;wih jkT; ,oa vU; cuke xkscj/ku yky ,oa 

vU; (2004)11 SCC 402, esas fuEu izdkj ls vkns'k ikfjr fd;k gS %&  

"7. It is too late in the day for any Government 
Servant to contend that once appointed or posted in a 
particular place or position, he should continue in such 
place or position as long as he desires. Transfer of an 
employee is not only an incident inherent in the terms of 
appointment but also implicit as an essential condition of 
service in the absence of any specific indication to the 
contra in the law governing or conditions of service. 
Unless the order of transfer is shown to be an outcome of 
a mala fide exercise of power or violative of any statutory 
provision (an Act or Rule) or passed by an authority not 
competent to do so, an order of transfer cannot lightly be 
interfered with as a matter of course or routine for any or 
every type of grievance sought to be made. Even 
administrative guidelines for regulating transfers or 
containing transfer policies at best may afford an 
opportunity to the officer or servant concerned to 
approach their higher authorities for redress but cannot 
have the consequence of depriving or denying the 
competent authority to transfer a particular officer/servant 
to any place in public interest and as is found necessitated 
by exigencies of service as long as the official status is not 
affected adversely and there is no infraction of any career 
prospects such as seniority, scale of pay and secured 
emoluments. This Court has often reiterated that the order 
of transfer made even in transgression of administrative 
guidelines cannot also be interfered with, as they do not 
confer any legally enforceable rights, unless, as noticed 
supra, shown to be vitiated by mala fides or is made in 
violation of any statutory provision." 
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7- dsUnzh; fo|ky; laxBu cuke nkeksnj izlkn ik.Ms; ,oa vU; ¼2004½ 12 SCC 

299 esa ekuuh; mPpre U;k;ky; us fuEu izdkj ls er O;Dr fd;k gS%& 

"4. Transfer which is an incidence of service is not 
to be interfered with by the Courts unless it is shown to be 
clearly arbitrary or visited by malafide or infraction of any 
prescribed norms of principles governing the transfer (see 
Ambani Kanta Ray v. State of Orissa 
MANU/SC/1997/1995, 1995(6)SCALE41). Unless the 
order of transfer is visited by malafide or is made in 
violation of operative guidelines, the Court cannot 
interfere with it." 
 

8- mijksDr U;kf;d n`"Vkarksa dk /;kuiwoZd voyksdu djus ls ;g izdV gqvk gS 

fd ljdkj }kjk tkjh fd;s x;s fn'kk&funsZ'k vkKkid izd`fr ds ugha gSa vkSj 

mlls vihykFkhZ ds i{k esa dksbZ Enforceable Right mRiUu ugha gksrk gSA 

iz'kklfud nf̀"V ls fd;s x;s LFkkukarj.k dks dsoy bl vk/kkj ij xyr gksuk 

ugha ekuk tk ldrk gS fd og fn'kk&funsZ'k ;k uhfr ds fo:) gSA 

ifr&iRuh dk LFkkukarj.k vyx LFkku ij gksus ls mRiUu gksus okyh 

ikfjokfjd ijs'kkfu;ksa ds laca/k esa dkfeZd izR;FkhZ foHkkx dks viuk vH;kosnu 

izLrqr dj ldrk gSA iz'kklfud n`f"V ls fd;s x, LFkkukarj.k esa bl vk/kkj 

ij gLr{ksi djuk mfpr ugha gS fd og fn'kk&funsZ'k ds fo:) gSA orZeku 

izdj.k esa vihykFkhZ dks mldh iRuh ds inLFkkfir ftys ls vU; ftys esa 

inLFkkfir fd;k x;k gS] tks iz'kklfud n`f"V ls fd;k x;k gS vkSj dksbZ 

nqHkkZouk gksuk izdV ugha gqvk gSA vr% iz'kklfud n`f"V ls fd;s x;s 

LFkkukUrj.k dks ljdkj ds fn'kk&funsZ'kksa ds vk/kkj ij xyr gksuk ugha ekuk 

tk ldrkA  

9- mijksDr foospuk ds vk/kkj ij ge vihykFkhZ ds LFkkukUrj.k vkns'k esa 

gLr{ksi djuk mfpr ugha ikrs gSA bl vihy dk fuLrkj.k bl vkns'k ds 

lkFk fd;k tkrk gS fd vihykFkhZ }kjk izR;FkhZ foHkkx ds le{k vius 

inLFkkiu@LFkkukarj.k ds laaca/k esa vH;kosnu izLrqr fd;k tkrk gS rks izR;FkhZ 

foHkkx ml ij lgkuqHkwfriwoZd fopkj djsa ,oa vk[;kRed vkns'k vH;kosnu 

izLrqr gksus dh fnukad ls vf/kdre 30 fnol dh vof/k esa ikfjr djsaA 

 

¼vuUr HkaMkjh½ 
lnL; ¼U;kf;d½  

 ¼fodkl lhrkjketh Hkkys½ 
v/;{k 

 


