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vkns’k 

izLrqr vihy esa vihykFkhZ }kjk ;g vuqrks"k pkgk x;k gS fd vihy 

Lohdkj dj vkns'k fnukad 18-06-2018 ,oa 16-07-2018 dks vikLr Qjek;k tkos 

rFkk vihykFkhZ dks fnukad 20-12-2017 ls 17-06-2018 rd ekr`Ro vodk'k dk 

jktLFkku lsok fu;e ds fu;e 103 ds varxZr ykHk iznku fd;k tkosA  

vihy ds rF; la{ksi esa fuEu izdkj gSa %& 

vihykFkhZ ds fo}ku~ vf/koDrk dk dFku gS fd vihykFkhZ C;wVh dYpj esa 

O;k[;krk ds in ij dk;Zjr gS vkSj mldh 'kknh fnukad 29-01-1999 dks gqbZ Fkh] 
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ijarq LokLF; leL;k ds dkj.k og izsxsUV ugha gks ldhA fnukad 09-03-2017 dks 

vius ifr dh lgefr vuqlkj ljksxslh vuqca/k fd;k vkSj lfork csu lksyadh tks 

ljksxslh ek¡ us vkbZoh,Q ds ek/;e ls ,d cPps dks tUe fn;k] tks vuqyXud&1 

ls izdV gksrk gSA ftlds Øe esa vihykFkhZ us 180 fnol dk ekr`Ro vodk'k dk 

izkFkZuk i= fnukad 26-12-2017 dks foHkkx dks izLrqr fd;k] ijarq izR;FkhZ foHkkx 

}kjk mDRk vodk'k Lohd`r ugha fd;k x;k vkSj mDr vodk'k mijkar vihykFkhZ 

us dk;Zxzg.k fd;k] ijarq foHkkx }kjk ;g dFku fd;k x;k fd mDr ekr`Ro 

vodk'k iznku ugha fd;k tk ldrkA tcfd fu;e 103 esa ekr`Ro vodk'k iznku 

fd;s tkus dk izko/kku gSA mudk dFku gS fd ekuuh; loksZPp U;k;ky; }kjk Hkh 

,sls ekeyksa esa ch- 'kkg cuke fiztkbZfMax vkWQhlj Je U;k;ky; o vU;     

euq@,llh@0223@1977 ¼1970½ 4 ,llhlh 384 esa ,oa ekuuh; fnYyh mPp 

U;k;ky; }kjk jek ik.Ms cuke ;wfu;u vkWQ bf.M;k MCY;w ih ¼lh½ la[;k 

844@2014] ftlesa bl izdkj ds ekeyksa esa ekr`Ro vodk'k iznku djuk mfpr 

ekuk gS vkSj blh izdkj ekuuh; loksZPp U;k;ky; }kjk Hkh csch eka>h tkeknk 

cuke ;wfu;u vkWQ bf.M;k o vU; ¼2008½ 13 ,llhlh 518 esa Hkh bl rjg ds 

ekeyks esa ljksxslh ek¡ gksus ds vk/kkj ij ekr`Ro vodk'k iznku fd;k tkuk mfpr 

ekuk gSA vihykFkhZ Hkh ekr`Ro vodk'k izkIr djus dh gdnkj gSA ijarq foHkkx 

}kjk vihykFkhZ dks mDRk ykHk ls oafpr j[kk tkuk lsok fu;eksa ds foijhr gSA  

vr% mDRk vk/kkjksa ij vihykFkhZ dh vihy Lohdkj dj vkns'k fnukad  

18-06-2018 ,oa 16-07-2018 dks vikLr Qjek;k tkos rFkk vihykFkhZ dks fnukad 

20-12-2017 ls 17-06-2018 rd ekr`Ro vodk'k dk jktLFkku lsok fu;e ds fu;e 

103 ds varxZr ykHk iznku fd;k tkosA 

izR;FkhZ foHkkx ds fo}ku~ jktdh; vf/koDrk us vihy dk fyf[kr tokc 

izLrqr djrs gq, ;g izfrokn fd;k gS fd ljksxslh vodk'k ds laca/k esa funs'kky; 

ds i= fnukad 05-04-2018 ,oa 17-04-2018 }kjk jkT; ljdkj ls ekxZn'kZu pkgk 

x;kA foRr foHkkx ds i= fnuakd 06-06-2018 ds vuqlj.k esa iz'kklfud foHkkx ds 

i= fnukad 18-06-2018 }kjk izlwfr vodk'k ¼ljksxslh½ ds laca/k esa ;g voxr 

djk;k x;k fd jktLFkku lsok fu;eksa ds fu;e 103 esa ljksxslh ds }kjk larku 

mRifRr dh fLFkfr esa ekr`Ro vodk'k fn;s tkus dk izko/kku ugha gS vkSj bl 
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izdkj vihykFkhZ dk 90 fnol dk mikftZr vodk'k vkSj 90 fnol dk vlk/kkj.k 

vodk'k Lohd`r fd;k x;kA vr% vihy [kkfjt QjekbZ tkosA 

geusa mHk; i{k ds fo}ku vf/koDrkx.k dh cgl lquh ,oa i=koyh esa 

miyC/k leLr nLrkostksa dk /;kuiwoZd voyksdu dj euu fd;kA 

izdj.k ds rF;ksa] vfHkopuksa ,oa vfHkys[k ls ;g izdV gksrk gS fd 

vihykFkhZ C;wVh dYpj esa O;k[;krk ds in ij dk;Zjr gSA vihykFkhZ us 180 

fnol dk ekr`Ro vodk'k dk izkFkZuk i= fnukad 26-12-2017 dks foHkkx dks 

izLrqr fd;k] ijarq izR;FkhZ foHkkx }kjk mDRk vodk'k Lohd`r ugha fd;k x;kA 

tgka rd vihykFkhZ dks 180 fnol dk ekr`Ro vodk'k Lohd`r ugha fd;s tkus dk 

iz'u gS] fnukad 09-03-2017 dks vihykFkhZ us vius ifr dh lgefr vuqlkj 

ljksxslh vuqca/k fd;k vkSj lfork csu lksyadh tks ljksxslh ek¡ us vkbZoh,Q ds 

ek/;e ls ,d cPps dks tUe fn;k] tks vuqyXud&1 ls izdV gksrk gSA vihykFkhZ 

}kjk 180 fnol ekr`Ro vodk'k pkgus gsrq izkFkZuk i= fn;k x;k] ijarq foHkkx 

}kjk Lohd`fr iznku ugha dh xbZA tcfd jktLFkku lsok fu;eksa ds fu;e 103 esa 

ekr`Ro vodk'k iznku fd;s tkus dk izko/kku gSA  

ekuuh; loksZPp U;k;ky; }kjk Hkh ,sls ekeyksa esa ch- 'kkg cuke 

fiztkbZfMax vkWQhlj Je U;k;ky; o vU; euq@,llh@0223@1977 ¼1970½ 4 

,llhlh 384 esa ,oa ekuuh; fnYyh mPp U;k;ky; }kjk jek ik.Ms cuke ;wfu;u 

vkWQ bf.M;k MCY;w ih ¼lh½ la[;k 844@2014] ftlesa bl izdkj ds ekeyksa esa 

ekr`Ro vodk'k iznku djuk mfpr ekuk gS vkSj blh izdkj ekuuh; loksZPp 

U;k;ky; }kjk Hkh csch eka>h tkeknk cuke ;wfu;u vkWQ bf.M;k o vU; ¼2008½ 

13 ,llhlh 518 esa Hkh bl rjg ds ekeyks esa ljksxslh ek¡ gksus ds vk/kkj ij 

ekr`Ro vodk'k iznku fd;k tkuk mfpr ekuk gSA ekuuh; jktLFkku mPp 

U;k;ky; }kjk ,l-ch-flfoy fjV ;kfpdk la[;k 7853@2020 esa ikfjr fu.kZ; 

fnukad 08-11-2023 ftlesa ljksxslh ek¡ cuus ij ekr`Ro vodk'k fn;s tkus ds 

laca/k esa fuEufyf[kr fl)kar izfrikfnr fd;k gS %&  

"Once, it has been held by the several High Couts of our Nation 

including this Court that there is no distinction between the natural, 

biological and surrogate or commissioning mothers and all of them have 

fundamental right to life and motherhood, contained under Article 21 of 

the Constitution of India and children born from the process of surrogacy 
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have the right to life, care, protection, love, affection and development 

through their mother, then certainly such mothers have right to get 

maternity leave for above purpose. But the provisions are silent in this 

regard. Hence, this is high time for the Government to bring appropriate 

Legislation in this regard for grant of maternity leave to the surrogate 

and commissioning mothers." 

 

blh izdkj ekuuh; mPp U;k;ky; fgekpy izns'k }kjk lq"kek nsoh cuke 

fgekpy izns'k o vU; 2021 ,llhlh vkWuykbZu ,pih 416 esa ljksxslh ek¡ cuus 

ij ekr`Ro vodk'k Lohd`r djus ds laca/k esa fuEufyf[kr U;kf;d fofu'p; 

izfrikfnr fd;k gS %&  

"12. Article 42 of the Constitution of India reads as under:  

"42. Provision for just and humane conditions of work and maternity 

relief :- The State shall make provision for securing just and humane 

conditions of work and for maternity relief." 

13. It was long felt that the working women were unable to depute their 

time towards their children due to exigencies of service. Hence, the 

concept of grant of child care leave was introduced to ensure the welfare 

of the child so as to enable the mother to avail child care leave whenever 

she feels that the child needs the care. This is in tune with the 

international convenants and treaties to which India is a signatory.  

14. As rightly held by the Bombay High Court, the object of the maternity 

leave is to protect the dignity of motherhood by providing for full and 

healthy maintenance to the woman and her child. Maternity leave is 

intended to achieve the object of ensuring social justice to women. 

Motherhood and childhood both require special attention.  

15. Not only are the health issues of the mother and the child considered 

while providing for maternity leave, but the leave is provided for creating 

a bond of affection between the two. To distinguish between a mother 

who begets a child through surrogacy and a natural mother, who gives 

birth to a child, would result in insulting womanhood and the intention 

of a woman to bring up a child begotten through surrogacy. 

Motherhood never ends on the birth of the child and a commissioning 

mother cannot be refused paid maternity leave. A woman cannot be 

discriminated, as far as maternity benefits are concerned, only on the 

ground that she has obtained the baby through surrogacy. A newly born 

child cannot be left at the mercy of others as it needs rearing and that is 

the most crucial period during which the child requires care and 

attention of his mother. The tremendous amount of learing that takes 

place in the first year of the baby's life, the baby learns a lot too. A bond 

of affection has also to be developed. 
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16. In view of the aforesaid discussion, we find merit in this petition and 

the same is accordingly allowed and the respondents are directed to 

sanction/grant maternity leave to the petitioner in terms of Rule 43(1) of 

the CCS (Leave) Rules, 1972. Pending application, if any, also stands 

disposed of." 

 

mijksDrkuqlkj gekjs er esa vihykFkhZ Hkh ekrR̀o vodk'k izkIr djus dh 

vf/kdkjh gS vkSj foHkkx }kjk vihykFkhZ ds ekr`Ro vodk'k izkFkZuk i= dks 

vLohdkj djuk mDr U;kf;d n`"Vkarksa ds foijhr gSA vr% mDRk rdksZa ds vk/kkj 

ij vihykFkhZ dh vihy Lohdkj fd;s tkus ;ksX; gSA 

mi;qZDr foospu ds vk/kkj ij vihykFkhZ dh vihy Lohdkj dh tkrh gS 

rFkk vkns'k fnukad 18-06-2018 ,oa 16-07-2018 dks vikLr Qjek;k tkrk gS vkSj 

izR;FkhZ foHkkx dks ;g funsZ'k fn, tkrs gSa fd vihykFkhZ }kjk pkgk x;k 180 

fnol dk ekr`Ro vodk'k mDr U;kf;d n`"VkUrksa ds izdk'k esa fu;ekuqlkj Lohd`r 

fd;s tkosaA  

 

¼psru jke nsoM+k½ 

lnL;  

 ¼'kqfp 'kekZ½ 

lnL;  

  


