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"It is therefore humbly prayed that the Hon'ble Tribunal may

kindly call for the entire record relating to the case from the
respondents and after perusing the same appeal of the appellant
allowed:-

(1) By an appropriate order or directions the respondents may
be directed to grant promotion to the appellant on the post of
compressor cum machine operator (boring operator) with all
consequential benefits @ 12 per month from the dated when the
junior person i.e. respondents no. 4 & 5 were declared/promoted on
the past boring operator i.e. 3/9/1981.

(2) Any other order deemed just and proper and in the interest
of justice may also kindly be passed in favor of the appellant and he

be awarded costs."
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" Heard learned counsel for the parties.

It is not in dispute that by the order dated 29.08.1980, several
cadre posts were created including the post of Compressor cum
Machine Operator. The respondents employed the petitioners as
Compressor Driver, though no such post was created under the order
dated 29.08.1980. The respondents subsequently designated the
petitioners as Boring Operator, in view of the fact that the post of
Compressor cum Machine Operator was re-named as Boring
Operator. This fact in addition to the fact that no post of Compressor
Driver was existing in the Rules of 1967 and also under the order

dated 29.08.1980, is sufficient to establish that the petitioners, as a
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matter of fact, were employed as Compressor cum Machine Operator
and not Compressor Driver. The respondents, if were of the view that
the appointment was not given to the petitioners on the post of
Compressor cum Machine Operator but to the post of Compressor
Driver, then it was obligatory for them to satisfy the court that any
such post was existing in the department. Learned counsel for the
respondents failed to point out any such post under the Rules of 1967,
under the order dated 24.08.1980 or even under the Workcharge Rules
of 1964.

In view of the factual position noticed above, I am having no
hesitation in holding that the petitioners were employed with the
respondents only in the capacity of Compressor cum Machine
Operator, as such, they were rightly designated as Boring Operator
vide order dated 31.05.2003. The order impugned dated 17.08.2010,
thus, is bad on its face.

The writ petition, therefore, deserves acceptance. Accordingly,
the same is allowed. The order dated 07.08.2010 is declared illegal,

hence quashed. No order as to Frosts. "
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