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"In the case at hand, the petitioner was not absorbed on the
equivalent post, and therefore, contemplation under order/communication
dated 23rd January, 2001, for protection of pay was provided. The
petitioner, accepting the contemplation of pay protection joined the post of
‘Gram Sewak’, with the Panchayati Raj Department. Hence, the case at
hand falls within the contemplation of Clause (iii) of Rules 26 (1)(a).

In the case of M. M. Bhavsar (supra), in somewhat similar
circumstances and factual matrix the option of the incumbent to lower
category of post under the State with pay protection was not treated as
waiver of protection of pay to which incumbent was entitled on the date of
absorption. In the case at hand, the petitioner opted for absorption under
the Panchayati Raj Department on the post of ‘Gram Sewak’ in the
backdrop of a specific contemplation as to pay protection accorded to him
vide order/communication dated 23rd January, 2001. That fact that the
petitioner continued in the same protected pay scale and retired attaining
the age of superannuation on 30th September, 2016, is also not in dispute.
Thus, while the petitioner was absorbed on the post of ‘Gram Sewak’ a
post in lower pay scale but with pay protection, would not amount to his
waiver of the protection of pay accorded by the State-respondents vide
order dated 23rd January, 2001.

No other point was raised by the counsel for the parties for

consideration of this Court.
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For the reasons and discussion aforesaid, the writ application
succeeds and is hereby allowed.

Impugned orders dated 20th October, 2010 (Annexure-5), and 9th
March, 2012 (Annexure-8), qua the petitioner; are hereby quashed. As a
consequence thereof, the petitioner would be entitled all consequential

benefits. "
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