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“Facts are similar in all cases. For simplicity, we may record those arising out
of writ petition No. 7031/2019. The petitioner Gopal Mal Bhandari was appointed in
the High Coat administration as LDC on 05.04. 1976. In the year 2000, he was placed on
the post of Court Master from the post of Stamp Reporter. The case of the petitioner is
that both the posts, that of (1 of 5) [CW-7011/20191 Stamp Reporter and that of Court
Master carried the same pay scale and accordingly, his placement as Court Master wat
not by way of promotion. Despite this, treating his change of post as a promotion, the
High Court administration did not great him the benefit of third ACP He thereupon filed
Civil Writ Petition No. 10491-2011 before this Court. The Division Bench of this Court
allowed the petition by judges dated 17.09.2013 holding that while the petitioner was
posted as Court Master, the same was not by way of promotion. Resultantly, the
petitioner would receive the benefit of third ACP which was denied to him. The High
Court administration did not accept this judgment straight away First appeal was filed
before the Supreme Court and thereafter a review petition was filed before the Division
Bench. After the SLP was dismissed, the judgment was implemented. On 26.08.2017,
the petitioners were granted benefit of third ACP with effect from 06.04.2001 In this
coder itself, it was clarified that there would be consequential adjustment of pay
fixation. Since as urged by the petitioner and as accepted by the High Court, his
placement as Court Matter was not by way of promotion, the High Court
administration correctly believed that the benefit of pay fixation granted to him at that
stage in terms of Rule 26A of Rajasthan Service Rales, 1951, i.e. grant of additional
increment had to be withdrawn. Surely, the petitioner cannot retain both the benefits
namely of pay fixation as a promotion and benefit of third ACP treating the category
changer not as a promotion. Even the petitioner does not dispute this position. The real
problem arose because the High Court administration raised recovery of the over
payment of Ra. 1,01,187 by impugned communication dated (4 of 3) (CW-7031/20191
10.05.2019. To the meantime, the petitioner had retired with effect from 31.03.2016.

In connected petitions, facts are substantially similar. The amount of recovery and
the dine of retirement changed. Nevertheless, all petitioners have retired from active
service and the recoveries raised against them are in the vicinity of Rs 1 to 2 lakh.

In background of such facts, in our view, the recoveries could not have been
raised. Firstly, all the petitioners have retired from service long before the recoveries
were raised. Secondly, it is not even the allegation of the High Court administration that
the over payment was on account of any misrepresentation or fraud on the part of the
petitioners, is that view of the matter, we need to examine the request of the
petitioners in light of the judgment of the Supreme Court in the case of Stute of Punjab
and others vs Rafig Masih (White Washer) and others reported in (2015) 4 SCC 334 The
question of recoveries of over payment from the government employees has received
attention of the Supreme Court on numerous occasions. In case of Rafiq Masih (supra)
the two Judges of Supreme Court has taken note of earlier decisions and has laid down
the following principles
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"18. It is not possible to postulate all situations of hardship, which would govern
employees on the issue of recovery, where payments have mistakenly been made by
the employer, in excess of their entitlement. De that as it may, bused on the decisions
referred to herein above, we may, as a ready reference, summarize the following few
situations, wherein recoveries by the employers, would be impermissible in law;

(1) Recovery from employees belonging to Class
Il and Class-1V service (or Group C and Group D service)

(1) Recovery from retired employees, or employees who are due to retire within one
year, of the order of recovery

(iii) Recovery from employees, when the excess payment has been made for a period in
excess of five years, before the order of recovery is issued

(iv) Recovery in cases where an employee has wrongfully been required to discharge
duties of a higher post, and has been paid

accordingly, even though he should have rightfully been required to work against an
inferior post.

(V) in any other case, where the Court arrives at the conclusion, that recovery if made
from the employee, would be iniquitous or harsh or arbitrary to such an extent, as
would far outweigh the equitable balance of the employer's right to recover.”

We are informed that the State of Rajasthan had also issued a circular making similar
provisions with respect to recoveries of alleged over payment of salary

In view of the facts noted above, all the petitions are allowed. The impugned
demanding recoveries of over payment of salary are set aside.”
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"12. It is not possible to postulate all situations of hardship, which
would govern employees on the issue of recovery, where payments have
mistakenly been made by the employer, in excess of their entittement. Be
that as it may, based on the decisions referred to herein above, we may, as a
ready reference, summaries the following few situations, wherein recoveries
by the employers, would be impermissible in law:

(i) Recovery from employees belonging to Class-Ill and Class-IV
service (or Group 'C' and Group 'D' service).
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(ii) Recovery from retired employee.s, or employees who are due to
retire within one year, of the order of recovery.

(iii) Recovery from employees, when the excess payment has been
made for a period in excess of five years, before the order of recovery is
issued.

(iV) Recovery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been paid accordingly,
even though he should have rightfully been required to work against an
inferior post.

(V) In any other case, where the Court arrives at the conclusion, that
recovery if made from the employee. would be iniquitious or harsh or
arbitrary to such an extent, as would far outweigh the equitable balance of
the employer's right to recover."
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