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mifLFkr  

vihykFkhZ dh vksj ls   %   Jh lh ih f=osnh] vfHkHkk"kd 

izR;FkhZ foHkkx dh vksj ls % Jh ;’koar esgrk] jktdh; vf/koDrk 

le{k %&  psru jke nsoM+k] lnL;   

            vlye esgj] lnL; 

   

vkns'k 

1- izLrqr vihy esa vihykFkhZ us izR;FkhZ foHkkx }kjk tkjh fd;s x;s vkyksP; vkns’k 

fnukad 13-3-2013 ,oa vU; vkuq"kafxd vkns’kksa dks vikLr fd;s tkus rFkk isa’ku 

Hkqxrku vkns’k esa nf’kZr ,oa olwy dh xbZ jkf’k e; C;kt ds fjQ.M djok;s tkus 

dk vuqrks"k pkgk x;k gSA 

2- vihykFkhZ ds vf/koDrk dk dFku gS fd vkns’k fnukad 17-08-1978 }kjk vihykFkhZ 

dh izFke fu;qfDr v/;kid xzsM&f}rh; ds in ij dh xbZ FkhA le; vUrjky ij 

inksUufr ,oa LFkkukUrj.k fd;s tk dj vUrr% jktdh; lhfu;j lSd.Mjh fo|ky; 

esa iz/kkukpk;Z ds in ij inLFkkfir fd;k x;k rFkk ekg vxLr 2014 esa vihykFkhZ 

dh vf/kokf"kdh vk;q iw.kZ gksus ij vihykFkhZ lsokfuòRr gks x;kA vihykFkhZ ds 

vf/koDrk dk ;g Hkh dFku gS fd vihykFkhZ ds lkFk&lkFk ,d vU; Jh guqeku 

izlkn lsu dh izFke fu;qfDr Hkh mijksDr of.kZr vkns’k fnukad 17-08-1978 ds }kjk 

dh tk dj vihykFkhZ ,oa guqeku izlkn lsu] nksuksa gh dks vkns’k fnukad 13-01-

1983 }kjk izk/;kid ds in ij inksUur fd;k tkdj rRi’pkr~ vkns’k fnukad 23-

11-2001 }kjk iz/kkuk/;kid@iz/kkukpk;Z ds in ij inksUur fd;k x;kA guqeku 

izlkn lSu dh lsokfuo`fr ekg tqykbZ 2012 esa gqbZ] ,oa nksuks dks lsok lEcU/kh vU; 

lHkh leku ifjykHk fn;s x;s ¼vuqyXud& 1] 2 o 3½A NBs osrueku ds rgr 

vihykFkhZ ,oa guqeku izlkn lsu] nksuksa dk osru :i;s 24]330@& fu/kkZfjr fd;k 
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x;kA o"kZ 2010 esa vihykFkhZ ,oa guqeku izlkn lsu nksuksa }kjk 30 o"kZ dh lsok 

iw.kZ djus ij izR;FkhZ foHkkx dks ,lhih Lohdr̀ djus gsrq viuk vyx&vyx 

izfrosnu izLrqr fd;kA guqeku izlkn lsu dks muds lsokfuo`fRr ij vfUre osru 

ds vuqlkj leLr lsok fuo`fRr ifjykHk iznRr dj fn, x,A vkns’k fnuakd     

27-11-2013 vuqyXud&4 ij miyC/k gSA izR;FkhZ foHkkx }kjk la’kksf/kr vkns’k 

fnuakd 13-03-2013 tkjh dj vihykFkhZ dk osru la’kksf/kr dj mlds fo:) ekg 

fnlEcj 2001 ls vkf/kD; jkf’k dh olwyh ds vkns’k ikfjr fd, x, 

¼vuqyXud&5½A rRi’pkr~ izR;FkhZ foHkkx }kjk fnuakd 05-03-2014 dks vkns’k ikfjr 

dj vihykFkhZ dh 30 o"khZ; lsok ij ,lhih dk ifjykHk iznku fd;k x;k] fdUrq 

okLrfod Hkqxrku ekg tuojh 2007 ls fd, tkus ,oa ekg fnlEcj 2001 ls 

vkf/kD; jkf’k ds olwyh vkns’k tkjh dj fn, x, ¼vuqyXud&6½A ;gka ;g 

mYys[kuh; gS fd vihykFkhZ ds ekg vxLr] 2014 esa lsok fuo`Rr gksus ds mijkUr 

ns; lsok fuo`fRr ifjykHkksa esa ls olwyh  jkf’k dks lek;ksftr djrs gq, osru 

Hkqxrku fd;k ,oa vihykFkhZ dk osru ekg tqykbZ 2012 esa #i, 26]310@& ij 

fu;r fd;k x;k] tcfd Jh guqeku izlkn tks fd ekg tqykbZ 2012 esa lsokfuòRr 

gq, mudk osru 32]460@& fu;r fd;k x;kA vihykFkhZ us vH;kosnu izLrqr dj 

osru dh mDr folaxfr dks lekIr dj vihykFkhZ dk osru Hkh guqeku izlkn ds 

lerqY; fd;s tkus dk fuosnu fd;k ¼vuqyXud&7½A  

3- vihy izLrqr dj izR;FkhZ foHkkx ds vkns’k fnuakd 13-03-2013 dks ,oa vkuq"kkafxd 

vkns’kksa dks vikLr djus rFkk olwy dh xbZ jkf’k dks e; C;kt izfrnk; ¼refund½ 

djkus rFkk la’kksf/kr isa’ku Hkqxrku vkns’k  ¼PPO½ tkjh djkus dk vuqrks"k pkgk gSA 

4- izR;FkhZ foHkkx dh rjQ ls tokc is’k dj fuosnu fd;k x;k fd vkns’k fnuakd 

13-03-2013 fu;ekuqlkj tkjh fd;k tkdj olwyh dh xbZ gSA vihykFkhZ us xyr 

rF;ksa  ij vihy izLrqr dh gSA vihykFkhZ dk ekg tqykbZ 2012 esa osru fu;ru 

#i, 26]310@& ls la’kksf/kr dj #i, 29]800@& fd;k x;k ,oa o"kZ 2013 esa 

bls #i, 30]700@& fd;k x;k ,oa ekg tqykbZ 2014 esa #i, 32]240@& fd;k 

x;kA  lsok fu;e ds fu;e&26*,* ,oa vkns’k fnuakd 28-02-1981 ds rgr~ 

vihykFkhZ dk vihy esa izLrqr dFku Lohdkj ;ksX; ugha gSA vkns’k fnuakd 28-02-

1981 ds vuqlkj & 

**fo"k;& ,sls O;fDr;ksa dh vtsZaV@vLFkk;h fu;qfDr tks inksUufr ds fy, 

ik=rk dh 'krsZa iwjh ugha djrs& ,sls vf/kdkfj;ksa ds osru ,oa HkRrksa dk 

fofu;fefrdj.k mijfyf[kr fo"k; ij bl foHkkx ds blh la[;k ds vkns’k fnuakd 

07-11-1975 ds iSjk 4¼2½ vkSj 4 esa vUrZfo"V vuqns’kksa dh vksj /;ku vkdf"kZr fd;k 

tkrk gS ftlds vuqlkj ,sls O;fDr;ksa dks tks fdlh in ij inksUufr ds fy, 

fofgr 'kS{kf.kd vgZrk rks j[krs Fks fdUrq fofgr U;wure vof/k dk vuqHko ugha 

j[krs Fks] vtsZaV@vLFkkbZ vk/kkj ij fdlh in dks /kkfjr djus ds fy, inksUufr 

dj fn;s x,] D;ksafd inksUufr ds fy, dksbZ vf/kdkjh fof/kekU; :i ls ik= ugha 

Fkk vkSj fupys inksa ftuesa inksUufr dh xbZ gS] dks /kkfjr djus okys O;fDRk;ksa esa 
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ls”,sls inksa dks Hkjuk vko’;d le>k x;k Fkk jktLFkku lsok fu;eksa ds fu;e 

26*d* ds v/khu osru fu;ru dk ykHk rc rd ugha fn;k tkuk Fkk tc rd fd 

visf{kr vuqHko vftZr ugh adj fy;k tkrk] vkSj mudk osru mlesa vkns’kksa esa 

vf/kdfFkr jhfr ls fu;r fd;k tkuk visf{kr FkkA mDr vkns’k ds iSjk 4 esa ;g 

Hkh fufnZ"V fd;k x;k Fkk fd yfEcr ekeyksa dks Hkh rn~uqlkj fofuf’pr fd;k tk 

ldsxkA** 

vr% bl vk/kkj ij vihy vihykFkhZ fopkj.kh; ugha gSA vr% [kkfjt djus 

dk fuosnu fd;kA 

5- geus fo}ku~ vf/koDrk mHk; i{k dks lquk ,oa i=koyh ij miyC/k nLrkost dk 

voyksdu ,oa euu fd;kA  

6- vihykFkhZ us cgl ds nkSjku ekuuh; jktLFkku mPp U;k;ky; tks/kiqj }kjk Mhch 

flfoy fjV fifV’ku la[;k 7031/2019 xksiky ey Hk.Mkjh cuke jktLFkku mPp 

U;k;ky; ,oa vU; esa rFkk blh fjV ds lkFk layXu vU; izdj.kksa esa ikfjr vkns’k 

dh izfr is’k dh gS ftlds vuqlkj%&  

“Facts are similar in all cases. For simplicity, we may record those arising out 
of writ petition No. 7031/2019. The petitioner Gopal Mal Bhandari was appointed in 
the High Coat administration as LDC on 05.04. 1976. In the year 2000, he was placed on 
the post of Court Master from the post of Stamp Reporter. The case of the petitioner is 
that both the posts, that of (1 of 5) [CW-7011/20191 Stamp Reporter and that of Court 
Master carried the same pay scale and accordingly, his placement as Court Master wat 
not by way of promotion. Despite this, treating his change of post as a promotion, the 
High Court administration did not great him the benefit of third ACP He thereupon filed 
Civil Writ Petition No. 10491-2011 before this Court. The Division Bench of this Court 
allowed the petition by judges dated 17.09.2013 holding that while the petitioner was 
posted as Court Master, the same was not by way of promotion. Resultantly, the 
petitioner would receive the benefit of third ACP which was denied to him. The High 
Court administration did not accept this judgment straight away First appeal was filed 
before the Supreme Court and thereafter a review petition was filed before the Division 
Bench. After the SLP was dismissed, the judgment was implemented. On 26.08.2017, 
the petitioners were granted benefit of third ACP with effect from 06.04.2001 In this 
coder itself, it was clarified that there would be consequential adjustment of pay 
fixation. Since as urged by the petitioner and as accepted by the High Court, his 
placement as Court Matter was not by way of promotion, the High Court 
administration correctly believed that the benefit of pay fixation granted to him at that 
stage in terms of Rule 26A of Rajasthan Service Rales, 1951, i.e. grant of additional 
increment had to be withdrawn. Surely, the petitioner cannot retain both the benefits 
namely of pay fixation as a promotion and benefit of third ACP treating the category 
changer not as a promotion. Even the petitioner does not dispute this position. The real 
problem arose because the High Court administration raised recovery of the over 
payment of Ra. 1,01,187 by impugned communication dated (4 of 3) (CW-7031/20191 
10.05.2019. To the meantime, the petitioner had retired with effect from 31.03.2016. 

In connected petitions, facts are substantially similar. The amount of recovery and 
the dine of retirement changed. Nevertheless, all petitioners have retired from active 
service and the recoveries raised against them are in the vicinity of Rs 1 to 2 lakh. 

In background of such facts, in our view, the recoveries could not have been 
raised. Firstly, all the petitioners have retired from service long before the recoveries 
were raised. Secondly, it is not even the allegation of the High Court administration that 
the over payment was on account of any misrepresentation or fraud on the part of the 
petitioners, is that view of the matter, we need to examine the request of the 
petitioners in light of the judgment of the Supreme Court in the case of Stute of Punjab 
and others vs Rafiq Masih (White Washer) and others reported in (2015) 4 SCC 334 The 
question of recoveries of over payment from the government employees has received 
attention of the Supreme Court on numerous occasions. In case of Rafiq Masih (supra) 
the two Judges of Supreme Court has taken note of earlier decisions and has laid down 
the following principles  
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"18. It is not possible to postulate all situations of hardship, which would govern 
employees on the issue of recovery, where payments have mistakenly been made by 
the employer, in excess of their entitlement. De that as it may, bused on the decisions 
referred to herein above, we may, as a ready reference, summarize the following few 
situations, wherein recoveries by the employers, would be impermissible in law; 

(1) Recovery from employees belonging to Class 

III and Class-IV service (or Group C and Group D service) 

(1) Recovery from retired employees, or employees who are due to retire within one 
year, of the order of recovery 

(iii) Recovery from employees, when the excess payment has been made for a period in 
excess of five years, before the order of recovery is issued 

(iv) Recovery in cases where an employee has wrongfully been required to discharge 
duties of a higher post, and has been paid 

accordingly, even though he should have rightfully been required to work against an 
inferior post. 

(V) in any other case, where the Court arrives at the conclusion, that recovery if made 
from the employee, would be iniquitous or harsh or arbitrary to such an extent, as 
would far outweigh the equitable balance of the employer's right to recover.” 

We are informed that the State of Rajasthan had also issued a circular making similar 
provisions with respect to recoveries of alleged over payment of salary 

In view of the facts noted above, all the petitions are allowed. The impugned 
demanding recoveries of over payment of salary are set aside.” 

7- mHk; i{k ds rdksZa ,oa i=koyh ij miyC/k nLrkostksa ls Li"V gS fd izR;FkhZ 

foHkkx }kjk tkjh fd, x, vkns’k fnuakd 13-03-2013 fu;eksa ds vuq:i lgh tkjh 

fd;k x;k gSA iwoZ esa vihykFkhZ dks fu;e&26*A* dk ykHk fn;k x;k Fkk tks 

fu;ekuqlkj ns; ugha gksus ds dkj.k osru fu;ru la’kks/ku djus dh dk;Zokgh dh 

xbZ] tks fu;ekuqlkj gS] vr% bl lhek rd vihykFkhZ dk vuqrks"k Lohdkj ;ksX; 

ugha gSA  

8- tgka rd vihykFkhZ ls lsokfuòfRr ds le; vkf/kD; ns; jkf’k dh olwyh djus dk 

fo"k; gSA izR;FkhZ foHkkx ds vkns’k fnuakd 05-03-2014 ls olwyh dk;Zokgh izLrkfor 

dh xbZ gSA vihykFkhZ jktdh; lsok ls ekg vxLr 2014 dks lsokfuòRr gqvkA 

fygktk] dkfeZd dks iwoZ esa Hkqxrku dh xbZ vf/kd jkf'k dh olwyh fd, tkus 

ds izdj.k esa ekuuh; loksZPp U;k;ky; us iatkc jkT; cuke jQhd elhg 

2015 ¼1½ SCT 195 ds izdj.k esa dkfeZd dks Hkqxrku dh xbZ jkf'k ds lECkU/k 

esa fuEu fl)kUr izfrikfnr fd, gSa %&  

"12. It is not possible to postulate all situations of hardship, which 

would govern employees on the issue of recovery, where payments have 

mistakenly been made by the employer, in excess of their entitlement. Be 

that as it may, based on the decisions referred to herein above, we may, as a 

ready reference, summaries the following few situations, wherein recoveries 

by the employers, would be impermissible in law: 

 

(i) Recovery from employees belonging to Class-III and Class-IV 

service (or Group 'C' and Group 'D' service). 
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(ii) Recovery from retired employee.s, or employees who are due to 

retire within one year, of the order of recovery. 

(iii) Recovery from employees, when the excess payment has been 

made for a period in excess of five years, before the order of recovery is 

issued. 

(iv) Recovery in cases where an employee has wrongfully been 

required to discharge duties of a higher post, and has been paid accordingly, 

even though he should have rightfully been required to work against an 

inferior post.  

(v) In any other case, where the Court arrives at the conclusion, that 

recovery if made from the employee. would be iniquitious or harsh or 

arbitrary to such an extent, as would far outweigh the equitable balance of 

the employer's right to recover." 

9- ekuuh; jktLFkku mPp U;k;ky; tks/kiqj }kjk Mhch flfoy fjV fifV’ku la[;k 

7031/2019 xksiky ey Hk.Mkjh cuke jktLFkku mPp U;k;ky; ,oa vU; rFkk 

ekuuh; loksZPp U;k;ky; }kjk fofuf’pr izdj.k iatkc jkT; cuke jQhd elhg 

2015 ¼1½ SCT 195 okys izdj.k esa izfrikfnr fl)kar ds vuqlkj vihykFkhZ ls 

lsokfuòfRr ls ,d lky igys dh vof/k esa ,oa lsokfuòfRr ij fu;ekuqlkj jkf’k 

olwy ugha dh tk ldrhA vr% vihy vkaf’kd Lohdkj dh tkdj vihykFkhZ ls 

vf/k’ks"k jkf’k olwyh djus dk vkns’k vikLr fd;k tkrk gS rFkk vihykFkh Z ls 

olwy dh xbZ jkf’k 6 izfr’kr okf"kZd C;kt lfgr izfrnk; ¼refund½ djus gsrq 

vknsf’kr fd;k tkrk gSA bl vkns’k dh ikyuk izR;FkhZ foHkkx }kjk 3 ekg esa 

lqfuf’pr dh tkos rFkk ftldh lalwpuk vihykFkhZ dks Hkh nh tkosaA 

   sd/-               sd/- 

¼vlye esgj½ 

lnL;  

 

¼psru jke nsoM+k½ 

lnL; 

 


