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     le{k %& vuUr HkaMkjh] lnL;¼U;kf;d½  

             vlye esgj] lnL; 

vkns'k 

 

1- ekeys dh vko';d ç—fr dks ns[krs gq, jktLFkku flfoy lsok ¼lsok ekeyksa ds fy, vihy 

vf/kdj.k½ vf/kfu;e] 1976 dh /kkjk&4, ds micU/k esa f'kfFkfyrk  çnku  djus dh izkFkZuk 

Lohdkj dj vihy ij lquokbZ dh xbZA 

2- vihykFkhZ ds fo}ku~ vf/koDrk us ;g rdZ fn;k gS fd vihykFkhZ orZeku esa d`f"k i;Zos{kd ds 

in ij eq[;ky; ycku] ftyk foLrkj lh,Mh] cwanh esa dk;Zjr gSA vkyksP; LFkkukarj.k    

vkns'k fnukad 20-02-2024 ¼vuqyXud&1½ ds }kjk vihykFkhZ dk LFkkukarj.k orZeku  

inLFkkiu LFkku ls eq- cksMksyh Mgj] lgk;d funs'kd d`f"k fo- Hkjriqj esa fd;k x;k gSA 

mDr vkns'k dh ikyuk esa vihykFkhZ dks vkns'k fnukad 05-03-2024 ¼vuqyXud&2½ ds }kjk 

dk;ZeqDr fd;k x;k gSA vihykFkhZ ds vf/koDrk dk eq[; :i ls rdZ gS fd mDr    

LFkkukarj.k vkns'k jktLFkku iapk;rh jkt ¼varfjr fØ;kdyki½ fu;e] 2011 ds fu;e 8¼iii½ 

ds izko/kkuksa ds fo:) ikfjr fd;k x;k gSA mudk rdZ gS fd ftyk                     

ifjorZu djus esa vkyksP; vkns'k ikfjr fd, tkus ls iwoZ iapk;rh jkt foHkkx dh lgefr   

ugha yh xbZ gS] bl dkj.k ls vkyksP; vkns'k jktLFkku iapk;rh jkt ¼varfjr fØ;kdykki½  

fu;e] 2011 ds fu;e 8¼iii½ ds izko/kkuksa ds fo:) ikfjr fd;k x;k gSA mudk ;g Hkh rdZ                                 

jgk gS fd futh izR;FkhZ la[;k 4 dks vihykFkhZ ds LFkku ij laeftr djus dh n`f"V ls 

vihykFkhZ dk LFkkukarj.k fd;k x;k gS] D;ksafd vihykFkhZ ds LFkku ij futh izR;FkhZ lksuw  

dqekj eh.kk dks inLFkkfir fd;k x;k gS vkSj vihykFkhZ dks futh izR;FkhZ ds LFkku ij 

inLFkkfir fd;k x;k gSA vihykFkhZ dks fdlh fjä LFkku ij ugha Hkstk x;k gSA ,sls esa 
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vkyksP; vkns'k nqHkkZoukiwoZd ikfjr fd;k x;k gSA mijksDr rF; vafdr djrs gq, vihykFkhZ 

us LFkkukarj.k vkns'k dks LFkfxr djrs gq, uksfVl tkjh fd, tkus dh izkFkZuk dh gSA 

3-  vihykFkhZ dk eq[; :i ls ;g rdZ jgk gS fd vihykFkhZ ds laca/k esa ,d ftys ls nwljs   

ftys esa LFkkukarj.k fd, tkus dk vkns'k jktLFkku iapk;rh jkt ¼varfjr fØ;kdyki½     

fu;e] 2011 ds fu;e 8¼iii½ ds izko/kkuksa ds fo:) gS] D;ksafd iapk;rh jkt foHkkx dh   

lgefr izkIr fd, fcuk ikfjr fd;k x;k gSA vihykFkhZ us vius rdkZs ds leFkZu esa ekuuh; 

lokssZPp U;k;y; }kjk Civil Appeal No(s). 1699-1723 of 2015 September 22, 2022 Bharat Sanchar 

Nigam Ltd. And other etc. v/s M/s Tata Communication ltd. etc dk  voyEc fy;k gSA ftlesa 

ekuuh; loksZPp U;k;ky; us fuEu izdkj ls er O;Dr fd;k gS%& 

"The power to make retrospective legislations enables to Legislature to 

obliterate an amending Act completely and restore the law as it existed before the 

amending Act, but at the same time, administrative/executive orders or circulars, as the 

case may be, in the  absence  of  any  legislative  competence  cannot  be  made 

applicable with retrospective effect. Only law could be made retrospectively if it was  

expressly provided by the Legislature in the Statute. Keeping in mind the afore-stated 

principles of law on the subject, we are of the view that applicability of the circular    

dated 12th June, 2012 to be effective retrospectively from 1 st April 2009,  in revising  

the infrastructure charges, is not legally sustainable and to this exten, we are in     

agreement with the view expressed by the Tribunal under the impugned judgement " 

 

4- mijksDr U;kf;d n`"Vkar ds vk/kkj ij vihykFkhZ ds vf/koDrk dk rdZ gS fd dk;ksZRrj 

Lohd`fr vkns'k ds vk/kkj ij Hkh fu;e fo:) ikfjr iwoZ ds vkns'k dks lgh gksuk ugha ekuk 

tk ldrk gSA 

5- izR;FkhZ foHkkx dh vksj ls vf/koDrk dk rdZ gS fd orZeku esa d`f"k foHkkx ds ea=h dks 

vkns'k fnukad 15-03-2024 ds }kjk jktLFkku ljdkj us iapk;rh jkt ds v/khuLFk d`f"k 

foHkkx dk Lora= izHkkj lkSaik gSA bl izdkj d`f"k ea=h gh iapk;rhjkt foHkkx esa inLFkkfir 

d`f"k foHkkx ds deZpkfj;ksa dk LFkkukarj.k djus dh Lohd`fr iznku dj ldrs gSA vkyksP; 

vkns'k l{ke Lrj ls vuqeksfnr gSA vkns'k d`f"k ea=h ls vuqeksfnr gSA blds vykok tks 

LFkkukarj.k fnukad 15-03-2024 ls iwoZ d`f"k foHkkx }kjk fd, x, gS muds fy, Hkh dk;ksZRrj 

vuqeksnu vkns'k fnukad 16-03-2024 ds }kjk d`f"k ea=h egksn; }kjk fd;k tk pqdk gSA bl 

izdkj orZeku vkyksP; vkns'k dk dk;ksZRrj vuqeksnu d`f"k ea=h }kjk vuqeksfnr gks pqdk 

gSA ,sls esa jktLFkku iapk;rh jkt ¼varfjr fØ;kdyki½ fu;e] 2011 ds fu;e 8¼iii½ dh 

vogsyuk gksuk ugha ekuk tk ldrk gSA mudk ;g Hkh rdZ gS fd futh izR;FkhZ dks 

vihykFkhZ ds LFkku ij LFkkukarfjr fd, tkus esa dksbZ nqHkkZouk ugha jgh gksA vihykFkhZ o"kZ                 

2018 ls yxkrkj orZeku in ij dk;Zjr gS vkSj tufgr esa mudk LFkkukarj.k fd;k x;k 

gSA 

6- geus nksuksa i{kksa ds fo}ku~ vf/koDrkx.k }kjk fn;s x;s rdksZa ij fopkj fd;k ,oa i=koyh 

dk /;kuiwoZd voyksdu fd;kA  
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7- ekuuh; mPpre U;k;y; us mijksDr U;kf;d n`"Vkar Civil Appeal No(s). 1699-1723 of 2015 

September 22, 2022 Bharat Sanchar Nigam Ltd. And other etc. v/s M/s Tata Communication ltd. etc esa 

tks fu.kZ; ikfjr fd;k gS] mlesa dksbZ dkuwu Hkwry{kh (Retrospectively)  izHkko ls ikfjr   

fd;k tkuk xyr ekuk gSA orZeku ekeys esa dksbZ dkuwu Hkwry{kh izHkko ls ikfjr ugha fd;k 

x;k gS] cfYd dsoy ek= dk;ksZRrj Lohd`fr ds ckn dh fnukad esa fy;k x;k gSA dk;ksZRrj 

Lohd`fr dks u;k dkuwu cukus dh Js.kh esa ugha j[kk tk ldrk gSaA ,sls esa ekuuh; mPpre 

U;k;ky; }kjk mijksDr U;kf;d n`"Vakr bl izdj.k ij ykxw ugha fd;k tk ldrk gSA 

8- gekjs }kjk ekuuh; jktLFkku mPp U;k;ky; tks/kiqj }kjk ikfjr vkns'k Mh ch Lis'ky 

vihy fjV la[;k 683@2021 jktLFkku jkT; ,oa vU; cuke ewy 'kadj vkns'k fnukad 

14-01-2022 dk voyksdu fd;k x;kA ftlesa ekuuh; jktLFkku mPp U;k;ky; tks/kiqj esa 

jktLFkku iapk;rh jkt ¼varfjr fØ;kdyki½] fu;e] 2011 ds fu;e&8¼iii½ dh vogsyuk 

fd, tkus dh vkifRr ds laca/k esa fuEu izdkj ls er O;Dr fd;k gS %& 

"In this context, we do not find any limitation or inhibition under the Rules by 

virtue of which the ex-post facto consent of the Panchayati Raj department can not be 

obtained. The consent  of  the  Panchayati  Raj  department is of course needed before 

effecting  inter-district  transfer  as  we  have  already  concluded.  However,  there  is  

nothing in the Rules to  suggest  that the same is a since qua non and if the consent   is 

obtained post facto, the order of transfer cannot be validated. We notice  that in  the  

Judgement dated 11.10.2018 passed by the Division Bench of this Court in the case of 

State of Rajasthan and others Vs. Samleta (D.B. Spl. Appl. Writ No. 736/2018), the 

Court had confirmed the judgement of the learned Single Judge setting aside orders of 

transfers under similar circumstances where the consent of the Panchayati Raj 

department  was not obtained. In that case, the counsel for the employee-original 

petitioners had argued that the ex-post facto santion granted by the Panchayati Raj 

department would not save the order of transfer. The Division Bench                             

while confirming the view of the learned Single Judge had not given any declaration 

on this question. The judgement on this point is thus sub silentio and In our view  does  

not lay down any ratio of a binding nature on this question. Under the circumstances, 

we reiterate that the Rules of 2011 do not prohibit ex-post  facto sanction being   

granted by the Panchayati  Raj department  and if such ex-post facto sanction is 

obtained hereafter, it would be open for the Government  to regularize all orders of  

inter district transfers." 

 

9- bl izdkj ekuuh; jktLFkku mPp U;k;ky; us dk;ksZRrj Lohd`fr ckn esa fn, tkus dks 

xyr ugha ekuk gS rFkk ;g Hkh ekuk gS fd 2011 ds fu;eksa esa dk;ksZarj Lohd`fr fy;s 

tkus dh dksbZ ikcUnh ugha gSaaaA vr% mijksDr foospuk dh jks'kuh esa ge ;g ikrs gS fd 

vihykFkhZ dk tks LFkkukarj.k ,d ftys ls nwljs ftys esa fd;k x;k gS mlesa fu;e&8¼iii½] 

jktLFkku iapk;rh jkt ¼varfjr fØ;kdyki½] fu;e] 2011 dh vogsyuk ugha dh xbZ gSA 

10- tgka rd vihykFkhZ dk ;g rdZ gS fd vihykFkhZ ds LFkku ij futh izR;FkhZ lksuw dqekj 

eh.kk dks LFkkukarfjr fd;k x;k gS vkSj vihykFkhZ dks futh izR;FkhZ ds LFkku ij  

LFkkukarfjr dj futh izR;FkhZ dks ykHk iznku fd;k x;k gSA bl rdZ ls ge lger ugha 

gS D;ksafd futh izR;FkhZ dks ykHk nsus ds mn~ns'; ls gh vihykFkhZ dk LFkkukarj.k fd;k 

tkuk ge ugha ikrs gSaA futh izR;FkhZ o vihykFkhZ dks ,d&nwljs ds in ij LFkkukarfjr      
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djus ek= ls ;g ugha ekuk tk ldrk gS fd futh izR;FkhZ dks ykHk iznku fd;k x;k gksA 

fu;ksäk dks vf/kdkj gS fd og vius foosd ls fu.kZ; ys ldrk gS fd iz'kklfud     

vko';drk ds n`f"Vxr fdl dkfeZd dh lsok,a fdl LFkku ij ysuh gSA fu;ksäk }kjk fy, 

x, fu.kZ; esa rHkh gLr{ksi fd;k tk ldrk] tc og fu.kZ; fu;e fo:) gks vFkok dksbZ 

nqHkkZouk jgh gksA ge vkyksP; vkns'k esa dksbZ fu;e fo:)rk ;k nqHkkZouk gksuk ugha ikrs gSA 

vihykFkhZ orZeku in ij vxLr] 2018 ls yxkkrkj dk;Zjr gSA ,sls esa vihykFkhZ dks leqfpr 

vof/k rd orZeku in ij inLFkkfir j[kus ds i'pkr~ vihykFkhZ dk LFkkukarj.k fd;k x;k 

gS] ftlesa dksbZ nqHkkZouk izdV ugha gksrh gSA 

11- mi;qZä foospuk ds vk/kkj ij ge bl vihy esa dksbZ cy ugha ikrs gSA vr% vihy [kkfjt 

dh tkrh gSA 

 

 
 

¼vlye esgj½ 

lnL;   

 

 

¼vuUr HkaMkjh½ 

lnL;¼U;kf;d½    


