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SR 3, § BRT AT, O Wy W Tsad o &
i o IS BT W 2 |

C 1004(1) IRAS. 09 50 WEAWS g G 3
YIS Sed SITTerd §IT e @rep fbar mar & 5 —

"It is well settled that State is the owner of agricultural land and

Khatedari right can be granted only under provisions of Rajasthan
Tenancy Act but one has to justify that his possession over tha
land is in accordance with law. Transfer of land made in violation
of mandatory provisions of law cannot be allowed to subsist. It ig
also settled law that the adverse possession of more than
12 |years not only extinguishes the title of previous Khatedar but
also creates a title in favour of the trespasser. Undisputedly under
Section 88 of the Rajasthan Tenancy Act, 1955 (hereinafter
referred to as the Act) one can file a suit for declaration on the
ground that he is in adverse possession of the suit land for the last
more than 12 years and, therefore, has acquired Khatedari right.
For the purpose of claiming some right by adverse possession
against a private person the prescribed period is 12 years. But
against the State the prescribed period is 30|years. It therefore
follows that the possession of the trespasser|may be adverse to
the khatedar but it does not come adverse to the State. For
proceedings under Section 175 of the Act, the period prescribed is
now 30 years. Suppose a declaration is given to the trespasser that
on the expiry of a period of 12 years he has acquired khatedari

rights over the Khatedar, the State will still be free to institute
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case under Section 175 of the Act and to dispossess the Khatedar
as well as the trespasser. Therefore, a suit for declaration by the
“trespasser on the ground that he has acquired khatedari rights by

adverse possession will not bind the State.

JMRIREL. 2009—10 (TGN U 255 ARNF dAle I9H
SN 91g RIARCT 2009(1) Hav Rig 99M =val SINIIRE
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Y 4 T TR Y § ke Rt <1 &, Wk
. W2 P A€l ERT SISl 9 A weg W
gl Wi e § |

§ ARV Secy, 1969 (ATSIRAT) UST 347
A Rig M ToiRae § oM 9= R 3
FfAFEiRa foar & 6 —

"So far as the present case is concerned the revenue court is

competent to grant a declaration under sec. 88(1) of the Tenancy
Act, that "the plaintiff is the sole Khatedar tenant of the land in
suit". It can grant an injunction under sec. 92-A of the Act against
the defendant in whose favour the sale-deed has been executed
restraining them from interfering with the plaintiffS possession
over the land in suit. This relief is adequate in the circumstances of
the present case and is the substantial relief which the plaintiff
wishes to claim. He will only be declared to be the sole Khatedar
tenant on the finding that he was the sole heir of his father Pyare
Ram and that his mother Smt. Tikki Bai had no interest in the land
in suit entitling her to execute a sale-deed in respect of it."

AIR 1971 (I157) UST 164 HIg-Tcllel 9 Yo H NGl S

e 7 iR e & & —

"In the present case the relief claimed in the suit is that the
document dated 1-6-1958 in which the plaintiff had acknowledged
that he had only one third share may be cancelled, apparently on
the ground that the plaintiff had in fact half the share in the land

in question. Issue No. | framed in the case is, “whether_the
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plaintiff had half share in the tenancy rights, in the land detailed in
the schedule annéxgd to the plaint." It is well established that in
order to determine the true nature of the relief claimed in a suit,
the pith and substance, and not the form in which the relief may
be couched has to be considered. On considering the pleadings in
the plaint in the present case carefully -and applying the doctrine
of pith and substance of the pleadings, | have come to the
conclusion that the relief claimed in the suit really amounted to a
relief for a declaration that the plaintiff had half share in the land
in question. The suit in the present case cannot be said to be one
for mere avoidance of the document. It may be noticed that
according to the pleadings the document cannot be set aside,
unless a clear finding is given on the first issue namely whether
_the plaintiff has half share in the land in question and not one-
third as mentioned in the document itself. It cannot be said in the
present case that unless the deed is cancelled the Revenue Court
cannot give a declaration as to the extent of the share of the
appellant in the land in question.

A reference to Section 38 of the Rajasthan Tenancy Act No. 3 of
1955 read with Item 5. Third Schedule appended thereto would
clearly show that any person claiming to be a tenant may sue for a
declaration that he is a tenant or for declaration of his share in
such joint tenancy.Consequently the present suit clearly lay before
a Revenue Court. The plaintiff has expressly indicated in the plaint

that he intended that the Court should grant a declaration that he
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has got half share in the land. In this view of the matter, the suit

should have been filed in the Revenue Court."
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