
258/2012 

HT: 27.12.2012 
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2. fuT MarH vreraI T8. 41v3ATÇ fTT HaargT 

4. ETei yf TiovaTa TYT HATed arTgKT TE0 HTUSTTGI 

5. T8tTeTR HIVEATE faT aaST 
-ufdaretary 

2. stt fRETRI TT 3Tar (yTacaT yfAaTai) 

qIRUA 3Ta eRI 88-188 RIU RTDN 3TtH-1955 

uf fi: 31.03.2021 

31- RI 88-188 VTGRT DkIEDIKT 3AIETRA-1955 yFgT or Aa 

fRe 3TRTTH ieT 613, 614, 515, 616, 617, 618, 619, 620 f»aI 

8 vI 32 ahT 1 faraI **d 2045 H 2048 a zHN d d VTM 



a dR qm 
2000 ATHT-TRcb 

TaTre 1 À 3 

614. 615, 616, 617, 618, 619, 620 f 8 vHAT 32 ataT 1 fraT qfA 

i 09.12.2013 trargi TeT 2 5 3juRerai 3ra 

i 19.10.2015 TTarei qaR 1, 3, 4 3at d TaTTeTaT 



afeat ai fear 

areu A 1/4 f ard er aifta f ar 



3 

4. 31 T 
. *a*a*e****** 

************** 

for yfrard.. *a****** 

TET 22.02.2017 iosO 1 h fa TI A5 fArI 

fia 16.08.2017 tèaret ieT 3 a qu7 qà 



7-8 HeT 

24.10.2017 oiufda qra 2 faT BT * 

I4 

fHi 05.11.2019 ayaad Brsi a FITI Têrardi 

fi 11.12.2019 aa ufaar t aur d 

fi 26.10.2020t aa ua vufRera aaa ufrarea 

H HAA GN& 02.02.2021 H JATT ufdrare T 1 



fi i EI i 01.03 2021 al ufdardi yem 

ya 3 22 M 4 

als 

1 

1 

aERTd A fds T7 FRraI f 3Rott qar 613, 614, 615, 616. 617, 618, 619, 620 g foal8 ToAI 32 aT 1 faa Trat 

adH IUFA HT- Fqa 2069 72 -1 3THIN I 

aTT 1/3 fI seh ufT zioraTT T utaTe R 4 f 



q4Y 1 2 
RI Ed GPHT4- HTd 2045-48 et 2 3HTN ATCT 

A TI ARIGAId 1 AT H 2069-72 HETa 



auf fa 

aTo 4N 3, 4 5 

T 4Y 3, 4 5 fa N I R HfaT Y* 

TdaTRI 3TToRi ETyuITH aqT vIGTO a1RTO 37fe o 1955

qtax 5 

THOTO037fEIO 

a oh t. a. (fA) 2018(3) qu. 163 vtaT Eufaa staT $I GT 

RTTOTTOo31feo 1955 eNT 207 a yi aR TEU7 fT 



FeTS ATSIT 

TR 3 ETNT 

3T 

In the present case the deceased Kana had 5 sons Mangu, Lalu, Barda, Debi and 

Rampal and 1 daughter Muli. Rampal died during the lifetime of his father Kana and Mangu 
died after Kana's death without leaving any wife or children. After Kana died without a will, 

the mutation for succession was filed in the name of the 4 live sons to the exclusion of the 

daughter. One brother Barda has sold his share to the daughter of Lalu named Ghisi (wife of

Shankarlal) who is amongst the defendents. It is the daughter "Muli" who is filing a suit 

under section 88-188 of the Tenancy act as the plaintif 

As per the arguments of the learned advocate for the plaintiff, the daughter Muli should get 

a total 1/4th of the share in the said property i.e. 1/6th share by birth via Sec 6 of the Hindu 

Succession Act added with the shares of her 2 brothers Mangu and Rampal who died without 

leaving a Class I heir u/s Sec 8 of the Hindu Succession Act; as a class II heir. 

The learned advocate of the defendant has argued that in light of the Hon Supreme Court's 

judgement in "Vineeta Sharma vs Rakesh Sharma & Ors" it is true that daughters have a 

birth right as equal co-parceners in the ancestral property thus giving the plaintiff a right to 

claim a 1/6th share in the property. However the sister can not claim the property of her 

deceased brothers under section 8 of the Hindu Succession Act as the said section only covers 

self-acquired property and not ancestral property. The learned advocate has also quoted 

Mulla's commentary on Hindu law stating the old Mitakshara school of Hindu law to support 

his argument that the property must be succeeded on by survivorship to the living male heirs 

ie the remaining brothers on the death of the two brothers. 

Both parties have agreed that the plaintiff has the right to 1/6th share in the suit property by 

birth. In the opinion of this court the main issue is whether the plaintiff gets 1/6th share or 

1/4th share in the suit property. In this matter the court observes 

n 
1. As the death of Kana occurred before the 2005 amendment to the Hindu Successian 

Act, the old Sec 6 of the act will apply to the case. 

However the Old Sec 6 itself states Provided that, if the deceased had left him 

surviving a female relative specifiea in ciassof the Schedule or a male relative 

specified in that class who claims through Such female relative, the interest of the 

deceased in the Mitakshara coparcenary property shal devolve by testamentary 

intestate succession, as the case may De, under this Act and not by survivorshio" 

or 



without a will, it is a case ot Intestate succession which for male Hindus 2. As 
Kana 

died witha 

verned by Sec 8 of the Hindu Succession Act which states: The oroperty of a male Hindu dying intestate shall devolve accarding to the provisions 
of this Chapter 

(o)f firstly, upon the heirs, being the relatives specified in class I of the Schedule; 
(b) secondly, if there is no heir of class I, then upon the heirs, being the relatives specified in closs ll of the Schedule; 

(c) thirdly, if them is no heir of any of the two classes, then upon the agnates of the deceosed; and 

(d) lastly, if there is no agnate, then upon the cognates of the deceased. 
Hence on the death of Kana the suit property had devolved under Sec 8 of the Hindu succession act givinga 1/5h share to each of the 4 sons and 1 daughter as Class I heirs. 

3. Also It has been laid down by the Hon Supreme Court in "Commissioner of Wealth Tax vs Chander Sen" AIR 1986 that when a Hindu inherits the property from his father under Section 8 he takes as his separate property and not as joint family property vis à-vis his own sons. Thus on the death of Kana the 4 live brothers (Lalu ,Mangu, Barda & Debi) and 1 living sister (Muli) inherited 1/5th share each as their separate property. 

4. Hence it can be stated that as per Sec 8 of the Hindu succession act when the brother Mangu died without leaving any Class I heirs his separate share in the suit property will be devolved to the remaining 3 brothers Barda, Lalu and Debi as wel as 1 sister Muli as Class II heirs equally. 
Thus in the opinion of this court the plaintiff Muli is entitled to 1/5th of the share in the suit property by birth on the account of being the daughter of Kana; as well as 1/4th of the share of her deceased brother Mangu on account of being his sister ; coming to 

a total of (1/5 plus %*1/5) ie 1/4th of the total suit property. 

3:4qa qi&zT 3 T TNT 88-188 ifeyo 787 afèr 

614. 615, 616. 617, 618. 619, 620 T foaT 8 THaI 32 aT 1 farar qf 

fqufa 3TU fis 31.03.2021 frearRT GTY grd rY 

3IE aert (3T.g.VI) 
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