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In the present case the deceased Kana had 5 sons Mangu, Lalu, Barda, Debi and
Rampal and 1 daughter Muli. Rampal died during the lifetime of his father Kana and Mangu
died after Kana’s death without leaving any wife or children. After Kana died without a will,
the mutation for succession was filed in the name of the 4 live sons to the exclusion of the
daughter. One brother Barda has sold his share to the daughter of Lalu named Ghisi (wife of

Shankarlal) who is amongst the defendents. It is the daughter “Muli” who is filing a suit
under section 88-188 of the Tenancy act as the plaintiff

As per the arguments of the learned advocate for the plaintiff, the daughter Muli should get
a total 1/4™ of the share in the said property i.e. 1/6" share by birth via Sec 6 of the Hindu
Succession Act added with the shares of her 2 brothers Mangu and Rampal who died without
leaving a Class | heir u/s Sec 8 of the Hindu Succession Act; as a class |l heir.

The learned advocate of the defendant has argued that in light of the Hon Supreme Court’s
judgement in “Vineeta Sharma vs Rakesh Sharma & Ors” it is true that daughters have a
birth right as equal co-parceners in the ancestral property thus giving the plaintiff a right to
claim a 1/6™ share in the property. However the sister can not claim the property of her
deceased brothers under section 8 of the Hindu Succession Act as the said section only covers
self-acquired property and not ancestral property. The learned advocate has also quoted
Mulla’s commentary on Hindu law stating the old Mitakshara school of Hindu law to support
his argument that the property must be succeeded on by survivorship to the living male heirs
ie the remaining brothers on the death of the two brothers.

tag . " ) '
Both parties have agreed that the plaintiff has the ngiéto 1/6" share in the suif property by
inatie.hot Verted o
o i it property. In this matter the court observes @d‘C\‘
1/4th share in the suit property. e Ot
1 Asthe death of Kana occurred before the Zooﬁateh%m_mmag 1
Act, the old Sec 6 of the act will apply to the cReason: SelfAtt

birth. In the opinion of this court the main issue is wi

h Chaudhary
bl

However the Old Sec 6 itself states “ provided that, if the deceD had left him
surviving a female relative specified in class | of the SChedl:lle or a male relative
specified in that class who claims through such female relative, the interest of the
deceased in the Mitakshara coparcenary property. shall devolve by testamentary or
intestate succession, G5 the case may be, under this Act and not by survivorship”.



_ died without a will, itis a case of Intestae succession which for male Hindus,
2. A K‘:,r;(rned by Sec 8 of the Hindu Succession Act Which states..

a«’i‘; property of a male Hindu dying intestate shq| devolye a;:c‘ording to the provisions
of this Chapter:-

() firstly, upon the heirs, being the relatjyes sPecified in class I of the Schedule;

(b) secondly, if there is no heir of class L, then upon the heirs, being the relatives
specified in class Il of the Schedule;

(c) thirdly, if them is no heir of any of the two
deceased, and

classes, then upon the agnates of the
(d) lastly,

if there is no agnate, then upon the cognates of the deceased.”
Hence on the death of Kana the suit pro

perty had devolved under Sec 8 of the Hindu
succession act giving a 1/5t

share to each of the 4 sons and 1 daughter as Class | heirs.

3. Also It has been laid down by the Hon Supreme Court in “Commissioner of Wealth
Tax vs Chander Sen” AIR 1986 that when a Hindy inherits the property from his father

under Section 8 he takes as his separate Property and not as joint family property vis-
a-vis his own sons. Th

us on the death of Kana the 4 live brothers (Lalu ,Manqu, Barda
& Debi) and 1 livin

g sister (Muli) inherited 1/5" share each as their separate
property.

4. Hence it can be stated that as per Sec 8 of the Hindu succession act when the brother
Mangu died without leaving an

y Class I heirs his separate share in the suit property
will be devolved to the remaining 3 brothers Barda, Lalu and Debi as well as 1 sister
Muli as Class II heirs equally.

Thus in the opinion of this court the plaintiff Muli is entitled to 1/5t% of the
share in the suit property by birth on the account

of being the daughter of Kana ; as well as
1/4™ of the share of her deceased brother Mangu on account

of being his sister ; coming to
a total of (1/5 plus %*1/5) ie 1/4t of the total suit property.

m:maﬁmmwsa—ma?ﬂ%@mmﬁm
freg uftardimor oo fear ST U AR Rea IR e 613,
614. 615, 616, 617. 618, 619, 620 G fhar 8 IPaT 32 Fey 1 fAwy Gl
¥ aifear +1 1/4%@mﬂmmmﬁaﬁﬂitﬂﬁ$aﬁﬂﬁ:ﬂﬁrﬁ
2 | ufard) TR 3 aXET ERT Uil 9% 4 & &% W fbar T Ry
1/4 B 9% A9 ¢d w9l @) oW € wend Prdursm gwe aifear
ﬁwnﬁmﬁwwwmmaﬁmﬁaﬁwwﬁ%%%wmﬁm%
SHS 991 9T T B g et sume F fre wer @Y qwerersh)
qmmaﬁamqﬁWmﬁwmﬁﬁaﬁlmmﬁaﬁ
ot gitte fear wmd

Signature Not Verified

forota amwr fa=id 31.03.2021 ﬁ-ﬂéﬁﬂm

) . S

¥ AT AT | gATde] Bl ghR Dgtﬁz?“é’}‘gz?n
Reason:





{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }

		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested


		2021-04-12T14:18:46+0530
	SelfAttested




