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212 Provision for  injunctien  and
appointment of ¢ réceiver—
(1} If in the course af any suit or proceeding
under this Aet, it is proved by affidavii or
offerwise —
fa) thet any property to which such suif or
proceeding relaies i fn danger of being
wasied, damaged or alfencied by any parly
therels, or
(B) that any party to such suil or proceeding
ihreatens or infends to remove or dispose of
the said property in order to defeat the ends of
Justice, the cowrt may grinl a lemporary
infunction  and, if necessary, appoint a
receiver, (2) Any person against whom an
injunction has been gramted or in respeet of
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DRDER XXXIX
TEMPORARY INJUNCTIONS AND
INTERLOCUTORY ORDERS

Teamporary infrneiions

I, Cases fn wivich temporary injunciion may be
granfed —IViere in any suit i iy proved by
afficlavit or otierivise—

il that any properly in dispute @ swil 15 in
danger of being wasied, damaged or alienated
by ey party to the suit, o wrongfilly sold in
f:h'{!ﬂ']n'.l'fl‘?.ll -I:l‘fﬂ d&'t‘rﬂ, (<o

(B) that the defendant threatens, or fntends, to
remeve or dispose of iy properly with a view fo
[defranaing] his ereditors,

fc) that the defendanl threalens lo dispossess,
the plaintill” or otherwise cause injury lo the
plaintili in relation ta any property in dispute in
the suit, the Cowrt may .b_y arder granl a
temparary injunction 1o restrain suclh acl, or
make such other order for the prrpose of slaying
and  prevenifng  the  wasiing,  domaging,
alienation, sale, removal or disposition af the
property or dispossession of the plaimiff, or
otherwise causing infury fo the plaintiff in
relation lo any praperty in dispute in the suit] ar
the Court thinks fit, wntil the disposal of the suit
ar il firther ovders.

2 Infunction to  restrain  répetition  or
continwance of breach—{1) In any suit for
restraining the defendant from committing a
breach af coniract or other injury of any king,
whether compensaiton iy clalmed in the suit or
no, the plaintiff may, at any time affer the
commencement of the suit, and either before or
affer judgment, apply te the Court jor a
temporary infunciion fo restrain the defendant

from eommitting the gach GE contrgal or fnir.
complained, af or J! Hrgf ied
infury of a lke king arising ;mu 2

conlreacd or rf.!'nriugl\[%!:g a’i‘;ﬂ%n K. sh Kumar
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(20 The Cawed ooy by ooveler girent soeh @

ffnaetionn, on snch tero an to the deration of
i fpieietiony, Keepdig e aecarnf,  grhniige
security, or afferwise, ax the Conrd hinks fit

v e @) vrorenst angowrl afBm-sass @ -2 @

amt ael fifa ulka wiRar-e0s @& andv-ag Fee-od
e Pyfmaen o ey A Wi RO R | R ST 5

Wi B
4. Order for fnjuncion may be dischuarged,
wiried  ar  sef  aside—Any  order  jor am
infaction sy fe :IF.&'.:'FW';,TH'. o vried, or set
avide Iy the Cert, on application made thereto
Ly ey party dissarivfiod with sueh order:

Provided that ift in an application for temparary
infunerion or @ any affidoavil supporting swch
anplication, a party has kmowingly made a false
or misteading statement in relaftfon fo a materiol
particwlar amd  the  injunction  was  granfed
without giving notice fo the opposite party, the
Court shall vacate the injunciion wnless, for
rersony fo be recorded, it considers thaf it i wos
mecessary sa o o in the interests af justics:

Provided further that where an order for
infunction has been passed afler giving lo a
party an apportmity of being heard, the order
shall not be discharged, varied or set aside on
the application of that party except where such
diveharge, variation or seiing avide has been
necessitated by a change in tne circumsiances,
ar unless the Court is satisfied that the order has

caused undie hardship to that perly.

0 AT YdEs OTETAd Dalpat Knmar vs Prablod Singh 1992

AR SCW 3128 U Coloate Paimolive (Tndia) Ltd vs Hinduston Lever Ltd

1999 AIR SCW 3050 FraT 4 aififeiRe fr & fF s Flars
% el @ Freid &9 @ Y e 09 Rl v v
Eﬁﬁ.ﬂﬁmmﬁﬁﬁﬂw fra afg— = wifer amEws §
garme umee  fyedaw 9§ ‘ﬁgna 55 I‘Ifmled:
sfafn-1g55 B AW-212 TH A e Y

WRET @ e s gﬂgﬁﬁ%@%ﬁtt
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arn At wilio g 2 g vhipl % el o =emem ge @

Padpat Kuppr v Prodiod Siogh 1992 § [t 1620001 @ (30 o9
P A [fda ulim aitaeos & wtw-an Feeeor q

Prasr-az @ wiart @ RGO @R (Interpretation) @1 81 R

w0 w1 @ 50 U B

4 Order 39 Rufe el provicks thae temporery
ifrsetion mene begoranied where, i anp st it
iy paavved By the iifielavil e afherwise, Hat e
ehefenlnt ihveoiens fo elispanivsess tie piledetiff or
atferiefee conae iafuryr do the plaindif@ in relation
for qy propern)t i dispedte i he suin, the conet
may M order gram a temparary infenciion fo
restrain such act or wake such ather arder for
e purpose of siaping and preventing... or
dispossession of the plaintifl or  otherwise
cansing iy to the plainiif] in relation to anp
Jroperty in dispde in ez wuit ax e comrt thinks
fit ymeil the disposal of the suit or wnatil further
arders, Pursuent to the recommendation of the
Lave Commtission elowsefe) wos brought on
statute by Seeifon 88(ic) of the Amending Act
104 of 1966 with effect from February I, 1977,
Eariter therelo there was ho express power
except the inkerent power under Section 131,
CFP.C io graw ad interim infunction against
dispassession, Rule 1 primarily concerns with
the preservation af the property in dispule fill
legal righis are adiudicated. Infunciion is a
Jjudicial process by which a pariy is required io
do v fo vefrain fram doirg ey particlar act, it
is in the natre of preventive relief to a litigant
i preveni future possible injury. In other words,
the caurt in exercive of the power of graning od
inferfin imfunction s fo preserve e subfect
weariter of the suit in the status que for the time
being. It iv senled lmw that the gramt of
infunction is a discretionary relief. The exercise
thereof is subfect to the court satigfying that (1)
there iv a serious disputed guesiion fo be iried in
the suit aned that an aci, on the facts before the
court, there is probabifity of IH: ﬁem;g erftitled 1o
the velief asked for by the
e conts interfore
the party from the spect

words, freeparalie o) sh Kumar
easne  before e e 55,
extallished of trial; a ) STl <Tie BT IST
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felship or mischief or incomenience whick is
fikely 1o occur from withfolding the infunction
will be greater than that wonld be likely to arise
from granting ir.

13wt wet f W ST WS BT 99 Colgade
Palmalive {Tndia) Ltd vs Hinduston Lever Lud 1999 % f2=T76 18,08 1000
or fod T fofs § fafte ufsor wRo—wooe & andv-ag
Fram—o 7 Fam—02 & waes o R @ (nterpretation) @
| R WS 0 o 95 59 uer #-

fnefdentally, the House of Lerds prior to the

decizion fn American Cyanomid Co. vs. Etfican

Lid, { 1975 (1) All ER 304] in I.T. Stratford & v
Sons Lid V. Lindley (1965 AC 269) in no
wacertain terms lald dowan that the plainiffl had
to show @ sirong prima facie case that his righis
has been infringed and thereafter the plainiiff
was reguired o show thar the domages wonld
nat be an adequate remedy in the event of there
beine a swceess of the plaimtifl at the trial and
that the balanee of convenfence frvonred the
grant, This requirement. however, in the malier
of grovd of an infunction so for o3 the English
Couris are concerned, stands slighly diltsed by
reasent af the decision in American Cyanamicds
case (rupraj which records that in the event of
there being o serfons fesne fo decide, e grant
would be available to o pleintiff on however,
complfanee with the other fundamentals  as
noficed below. o sfrange  prime facip case,
therefore, stardy shstined by o serious [ssune
for bre elecided,

At this junetwre, however, the decision of the
Howse af Lores in American Cyanamid's case
though raised certain eve-braws loely, ought to
be considered i slightly more greater detail.
Lord Diplock in Cyananid's case laid down the
Jollowing guiding principles for ghe grant of
interlocuiory ijuaciion;

(1) “The plaiwiff nst first satisfy the Couwrt that
there is a serious issye, fo decide and that if the
defendants were not g&%ﬂwm fied
won L aclion, damapes af comm
be fndeleguate L‘ﬂrnpgﬁ

eena
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(2) The Courd, ance vetisfied of thewe natters will @
e consider whether e hefiee of

comvenienee ey e fovonr of grenfing: perfenictieni

o med. that fs, wierher Justice wondd e hest ||
. r |

copvrgd b aer aralier off Dnjreristian |

3 T el ey i dad e _If'l-l'.r.lrgl;.' il
aterits of 1 parties s respeterive comes amd that
cmntt alecinfon o frsticn will be taken in a staie of
wrrce oty abon! the proarvies” vighis.”

I wondd seem te follow therefore, that what
chasnaled e bownne inn poniveed, dor excledition der wliert Treas
heen phrased tn Lord Diptoek's speech, is tat If
shere is nncertainty, e Court showld be: deowbly
velucini o {ssie an dnfaretion, the effect af
witieh ix fo serede the parties” vighis once for all.
¢y o clear analysiy of the speech of Lord
Diploek, it appears that if damages, recoverabis
af conmon laow, wonld be an adequale remedy
and the defendant weuld be in o fimanctal
pasitian to pay the same, no interfocutory
infusction  should  normally  be  granted,
howsoever sirong the plaintils claim appear 1o
be ai thet siage. Lerd Dipleck went on fo
ohsarve further that in the event of there being
any doubt, ay to the adequacy af the respeciive
remedies and damages available fo either party
or haoth, then and in that event, the question of
balanze of convenience arises and the same will
vary flrom case fo case Sintilar view has afso
been expressed by the House of Lords in the
case of Dimbleby & Sons Ltd Vi Natiornal
Union of journalisis (1984 1 ALL ER7SI). In
Power Control Appliances V5. Sumeel Maciines
Lid {1994 ¢2) SOC 448) this Court did follow
the decivion af this Court in dntax India's case
(rupra} and expressly approved the main dicta
of the Howse of Lords in American Cyanamid's
case, In Gujarat Batiling Co. Ltd. Vs. Coca Cola
Co. & Ors., {1995 (5) SCC 543: AIR 1995 8C
2372) this Court however sounded a different
nofe,  though  however, emphasised  the
diseretionary power in the matier of grant of
interlocutory injunction and in paragraph 43
this Court observed'ql anl . &l a
interlocuwory injmne f‘.fﬂ% |g'hﬂ¥%§ '
legal  proceedings 18 iy T (i
exercive af d:'sc-:wfnmggggﬁmgnld-ﬁ o E

While exereising the JiDatep200s 0721 UB98:57 IST
the following lesis - (IREASOAF Bﬁljﬂhﬂ'ﬂ&ﬂs

B
JTeeE il
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] "H'.I'.'.IHJ'_,I':JL'Iq' cedve; (i) whietfer tee fetfonee of @
canvenicnee iv i faveme of the plaindlff ol (i)
wherher the gl wonld siffor aee frevporetife
iy if fiv praver for intesfoentory fefinctiog
ix dallowed The deeivian whetfer ae ol fo
wrgl o el niory infueieli Tewn dee Boet ferken
i g finie when e enastence of e fegal vight
assratlodd By ihee plenintiff] el es elleped viedetion
are Doy connested el wncerdain wnd remiin
st ol ey ave estabfished af the tricl an
evidence.  Relicf by way  of Interlocuiony
infunctions iy promied fo mitivate e vtk of
igfiestice fo the pleintifl eleeing the peviod bofore
that nacertafnty eonls! be resalved. The nhiect of
fhe ftelacuiory infunclion 5 Ky peoteer ihe
it againet injury by welation of iz ripht
_Il'r.g.r wibel  fwe conld mar e m.i;-.:'rm,r;ff
compnisaiod i domages recoverable in e
aciion I the nncertainty were resolved B by
Sfevour ot the tial. The need for such proteciion,
has, however, fo be weighed apainst e
corresponging need of the defendamt o be
prafected  ugainst injury  resulting  from his
firving been prevemted from exercising his own
fegal  rFiphts  for which he could wor be
atfequately compensated, The cowt must welgh
ame need againgt another and determing whire

e "halanee of corverdenee” fas, (ree: Wander J,:’..}..—;'.'_-f%

Lidd, V5. Amiox India (P) Lt (1990 {supp) SCC fh—

af pp. 731-32,) In order to protect the defendant o I

while granting an interlocutary injtetion in kis TR

favour the conri can require the plaimiiffl to A
furnish are inderiaking so that the deferdant car . u*“'(t ||
be adequately compensated i the uncertaingy ML i

were resalved in his fovenr ol the trial”. : ,

A noted above, fately the ‘triable fzue concept’
as introduced By Lovd Diplock in Cyanawiid's
case has besw thonght to be mek oo rigid and
wide even conceptuially and doubls are even
raised as fo ity legal efficacy having regard lo
the facts of adequate eompensalion theary, A5 o
malter of foct the Cotrts in England have even
pane to the extent of aicribing i fudpment 1o
be Beneficial for the rvicher sectrons af the
soetery! We however can not subseribe Ja RIch a
view, meither find any fustification for such
swncharitable comments and § seems  that
Cynamicls  deelsion has been  more

srisunderstood  than Qf Ar ¢ rified.
regard we record GUF TONCINTERCE
igitally sign sh Ktimar
na
25.07.2 :23:57 IST
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views cxprvnsgid by Ladfic J in Xeriex 3
Kormmware Fr {lards cirnd €3 heers o PO AR ALL
ER &3 ' { Judge has

wirein M fearrrind
cxphained the pigetent of American Cverrernicl
vaich exrremie compyTORCY vl R oger vie (il
arrectly Lackdie, J ofserved: “ln many cases
before American Cvamenid the prospect of
FNCvEss was omg of fhe amporian) Sfiactors faken
ot T A L T BT LS the balemne of
CONTHHHP Y Inll:.\I PGl L] |||'||I|.|I ILJI Ill.'.;l:.'i "-h'”"lp r:'l

-‘::‘:I”.'..'.' Fhe :"|I|:.'-.":-I|:....;I.' :;:". rivk o prrccoveralle

Tass wiich wondld Betall Fim i an fteripaulor
Brnteon Was retised I Mord coses winere i
Hr::u;.i':.’ By wex Jikedy fo win al the-trial than-im
those cages where i tght e was likely o
lose, The assesement of The Prospocts of success
therefore was an fmporsant factor in deciding
wihgther the conrr should exercise ity giscrelion
o grant  Igerlecutory  relfel v is this
considerarion which American Cyanantid is said
1o kave profibied i all b the most
evceprional case, 8o 11 is necessary 1o consider
vwith some eare whar wax soid I the House af
Lords on rhis: issue.

Lord Dipleck said ([1973] 1 ALL ER 504 ar 511,
[1975] AC 396 ar <09}

“if the exien of the uncompensatable
disadvamags to each parny would mot difer
widely, # may not be impropér 1o take into
gecount i ripoing the balanee the relafive
strengtl of eacl pargy’s case as revealed by the
affidavit evidence adduced on the kearing of the
application.. The court is nof Justiffed in
embarking on aything resembling a rial of the
gerion on conflicting affidavits in order fo
evaluate the srength of efther parfy’s case.” It
appears to me that there is nothing in this which
is inconsistent with the old practice. Although
conched i terms it may nos be fmpraper, this
ateans that it is legiimate for the cowrt 1o look ar
the relaiive sivength of the pariies’ case as
disclosed by the affidavits.  The warning
cantained in the second of the quoled sentances
iv (o ovoid conrls %iglﬁ e Nt :
engaging I minl- 6 15, W, >

happened, af least IDifidikiSig
American  CyanamiNeetai!f

applications are meaDate:2026:04

lo be disposed EJIQiJﬂBﬁWIéﬂm:J

i
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witlh Admercor Owemandd coiives o the ‘j,
Sfollewing siafenren e Lerd Diplock Af1975]

AC 395 af 409 Asssessing the relative strenpth
of the parties’ cases), lewever, showld be done
ouly whare 1t i3 apparent upon the  fects
disclosed by evidence as fo whiel there is no
credibde dispuee that the sirengih of one parny's
cuse 15 disproporfionale i that of the other
party.* If this mears Ment e conrt cammy foke
intn account its view of the strength of each
partifs ease if dhere s any dispute on the
cvidence, av sugoested by the ave of the werds
“only’ eid ro credible .:il‘."rpm'e’. then a mew
frflexibic rule By been introdiced to replace
that applied By the Couwrt of Appeal. For
exauple, all a defendant wonld have to do s
vaise a nou-demurable dispite ay to refevant
fawis in his affidavit evidence and then he could
fuvite the cowrt to ignore the apparent sirength
of the plaintifj's case. Thix wardd be fnconsistent
with the flexilile approach suggested in Hubbard
v. Vosper (19721 1 ALL ER 1023, [1972] 2 OB
84 wiich was vired with approval earlier in
American Cyananic f1975] 1 ALL ER 304 at
3i0, [1975] AC 396 ar 407, Fwthermore, it
would be somewha! sirange, since American
Cyanamid dircels courts fo avsess the adequacy
of damages and the bolance of comvenience, yet
these foe are topics which will almest always be
the subject of wmesovied conflicts i the
afficlavit evidence.

Iy wiew Lovd Diplock did not irfeae! by
ihe fast-grated passage te exeld cenrsideretion
af the strengtl of the cases in nost appdications
for interlocuiory relief. It appears i me threat
what ts imended fx thae the court should et
aftenipt to resolve difficuls iwsues of fact or fow
en an application for intedlocutory relief £f on
th adher hand, the conrd is able fo come 1o a
view as to the strength of the parties’ eases on
the credible evidomee, dhen it can do so.
(Emphasis supplicd).”

= E A e wes e g fafle e e
78657867 /2000 BT Koshi Sighature'Not Verified
Swdliinidre Thirtha Swany ¥ ﬁ%l?gﬁgﬁgﬂﬁ ."D hﬁlzﬁngr

fifte s wfetoos @ Y80Sy Proa-g (T

TR=02
3:23:57 IST
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wrerrt o R @ (Inepreation) @60 R e saifies @
W AR GO wEw

Ia o wed! vertheod Il i wreler B walifvedes oo
arder of aifintion, the partp wha seels for
§FFiarn 1F KR | Wi sy e Jrreane flad e e
it onf o prinng foeie cose foogo for feial, iy
Farfaamiee of comveritenee iv il i fix feovewr and
b will anffer drveparalle oy omd ey if
pgnnietion v med gronted. Bue it iy egueally well
seilfedd st awlwnr a0 poriy feeils by preave primi
Foaerdit it fey i |I'.;.u' .rr.l.-.l.f. qlmu”.u” f{lfr.'i.lir.'l.f:f!!.l'ﬂ'ﬂ.l_!g
the halimee of convendeice or irveparalble loss
coired dnfviey fo the poeiy concerned wondd mol
mistertol of alf, then is fo say, if e pariy foeils o
prreerve prrid facie coxe fe go for iedal, 0 i ol
apeny fo the Coawd fo pramt infrorclion in his
Savowr even If le fay mecle ot o cose of
halance of convenience being in his fovour and
waonld suffer frveparvable Toxe and injury if no
infunction erder is prarfed

5. g wwd # AR gemow o @W 1995 AR 2372
A Gujaral Bonling ColLtd, & Ors vs The Coca Cola Ca, CURECIET

peteos ® fEA T folm # fafam ofenm wfem—toce @
sw-a P01 @ Fom-oz & weww & fsge ameEn
(Interpretation) =1 & | forems wefie T0 @7 95 59 WHW -

The gramt af an interlocutory infuction during
the perdency of legal procesdings is a matier
requiring the exercise of discretion of the courl,
While exercising the descretion the court. While
exercising the discretion the court applies the
Jallowing tests - (1) whether the plaintiff hos a
prima focie case; (i) whether the balamce of
convenience is in favour of the plainigff; and (fii}
whether the plientiff wonld suffer an irreparable
infrry if his prayer for interlocutory infuciion is
disalldwed, The decision whather or nof lo gran
an anierlocttery infuction has o be raken af a
time when the existence of the leagal right
assailed by the plaimtiff and its alleged violation
are both contested a IJII"H:I!‘F' in and its glleged.
wislation are both co LE&,INO Jilied

remain uncerfain Gl ey arF aéarlmb F \sh Kumar
Q%J"%‘n et

trial on evidence, Kel
injuction is _pranied Deen§R5 0719118 28/57 IST
infustice o the plointiReason: i&e}fﬂm@w&

"&Lﬂ
Gﬂlﬂi imrll
Mzrn, et it (7o
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dhuet srarerieninty cenided e pesserfveed The eilifect raf @

dhe aniteelocatery pynefion (5 oo protect  the
il anzerend dnfury B vierleetton af fils eigpht
for wleel he o oondd el he edequnntely
comrensafed i dammeges recoverable e the
action if the weeestainty were resoboed G Ris
ferveeny of i geield, The meed for such prateciion
s,  fenwever, fo be wephed  agaim the
corresponding  need of the defendonr m o be
pratected  againd dnfury resulting - from his
Tinvinee Been preverted from exercisising his own
fogad  viplny for which  he cowld  not e
aideguentely compoprated. The cowrt misd weigh
ot roeed apainsg anether o determine Where
the Talfavwee of comeemience” fes fxve: Wemneler
Frel & dAnr v Antox foefier P Lo, PP Qo)
Sce 737 ar pp. 731-32), T order to protect the
dcferlent  whiloe  gramiing an  interlecutory
injuection in lis favowr the Cowrt can require the
plaintifl’ to furnish an wndertaking so thal the
defendent can be adequaely eompensaied i the
snceriainty were resofved fn his favour ol the

frien,

UERY HeH gy

16. BV WY A wwer wy wnael # f wwew gem g
fired uer ¥ # | Cambridge ¥ fase=l) % sigHR Prima facle
o7 el & at first sight (Based on what seems to be the truth
when first seen or heard) 1 gt @ Merriam Webstar
dictionary & 3@ Prima facie @1 3f 2 at first view or on

the first appearance ie. true, valid or sufficient at first
impression.  ofT: TTH WYy U8 Wi § b el W abee
TR e wedl @ T T Ugel dei d uee feem g A
wifae &) awerd Frimmer & WRF uF O @9 @ ANE ORI
B wY W AaR R T8 e g, daa wem gk |
rEoT @) wedaT et WD 81 UM Wgen d ursu Al H
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it ol SR A 1048 2 aaa g o012 Badee B dls i @
sl 26 D e db o gl & alle WAL a67 G 07967 B 0 ud
sl son v oosoo . R SLIAEPAED SR ALGRL aal s
£ om Waen Al G R 206871 il anrmem el
sefaon b and wol (wd @ alle P daa /e i | g
g g e ot @ wa ol Resrd oft | oramer |
wed @ AW g wen uy e & B el el we
a4 i A 110 A dewte B aeel il e AL ase
Byt e 1—10 A S aeman o g deenie @ @b i
3 il @A asz 0 SR 3 2010-13, 201316 F U
el eeRis P FremiRie i e @ ) gl Re o)
) el R W we el ane ws A A o E
S & S RERY & grem 4. 16 F T afeT B 1w wen
T A G R W, 344 @A 118 A @
dewiie @ RF A ol W 200730 g wRE
RrfiE @ o oot Rard # v qfy 1 e A S it
& o v & W 2010 W ome 2082 ane fEAE O A
el wE = 352 T A 244 THAT 119 dven BeiiE .
Rrmfte @ W aiv ST e @ are ameftT @ e iR
et % rlr @ R @ T wol Reard T W & o
i Rrds @RER w9E g6 A9 o v #1 w wen
Wﬁﬂﬁﬂﬂﬁﬂﬂﬁ?ﬁﬁﬂﬂﬁmﬂ'. 010-14 B
s © iR g & R oawme sl wiew @A as
Wﬁaﬁﬁﬁﬁaﬂﬁmﬁﬁmﬂﬁw#mﬁﬁmﬁﬂﬁ
ﬁﬂraaarawmmﬁ.#mmeﬁm
im&wm%mﬁwmﬂﬁﬂﬁﬂmwﬁw
frevard & 2017—19 W Wife® @A, 352 JEAT 119 #rﬂrﬁm—ﬁi’la
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Y Petitioner 5 8 khatedar fenant and No

temporary infuction can be granted agalnst
a recorded khatedar- held, order passed by

[RAA is sulfered with jurisdictional error amd

sl aside

20l wnre aneane® aona(z) yr 977, A 2020 )
g g @ aiRgere] o00(1) e a7 i it R

e afPaia B & W
“ No temporary injuction can be granfed

against a recorded khatedar ™,

ot il el 4 arely vew e g Ml sl
0470 /2008 WEAT Seema Ardund Zafieer & Ors vs Municipal
Corporaifon OF Greafer Ml i Rt osos2008 w R M
fofr 9 fafte ofbm WRa-icoe @ amdw-se fRm-01 @
Pros—oz @ WM % wEE NEE (Prsciple) © WO ¥ qEr
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29, The discretion of (he court is exercised to
grant o flemporary injunction only when the
following requirements are made out by the
plaintiff ; (i) existence of a prima facie case as
pleaded, necessitating protection of plaintiffs
rights by issue of a lemporary injunction; {if}
when the need [or protection of plaintiff's rights
is compared with or weighed against the necd
for protection of defendant's rights or likely
infvingement of defendant’s rights, the balance
af convenienee tilting in favour of plaintif¥; and
(iif) clear possibility of ireparable injury being
caused to plaintifl il the temporary injunction is
not granted. In_addilion, temporary injunciion

being an equitable reliel the discretion to_gran

such reliel will be exercised onl en the

plaintiffs conduct is free [fom blame and he
approaches the court %l]] clean hand .
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fam & Rrad weifes Q20 & S 20 0w 8-

12, It "Maodernn Law Review®, Vol 44, 1981
Edition, at page 214, R, Buckley sinied thai
Y plaintifl map sl be  deprived ef an
infutection fre el o cuse o geieril egreitinife
principles _under which fuctors swch oy e
prblic futerest sy, in o appropriafe ciese, e
refovant, It is af fmterest fo mofe, i this
connection, that it has wel  alwips  been
regarded as altogether heyond donbt whether o
plainiiff whe does thous fuil fo subsientiole o
claim for equitable religf conli be wwarded
dumages”. fn "The Law Quarterly Review™
Vol H9, af page 432 (nf p. 440), AAS
Zuckerman wader Tide "Mareva Infenciions
arred Security for Jndgment in a Fromework af
Interloentory Remedies™ stoted thet “if the
plaintiff is likely of suffer irreparable or
wncompensable  damage, ne  iweriocntory
ffrnrction will be pranted, then, provided that
the plaintiff wonld be able to compensufe the
defendant _for way wnwarranted restraint on
the defendant's vight pending trind, the balance
would il in favour of restralning  the
defendant pending irinl. Wiere both sides are
exposed to ireparable infury ending trial, the
courts have fo sirfke a fust balanee”. Af page
447, it Is stoted that dhe court consilering an

application for an interfocatory njunciion fas

fourr factors fo congider : first, whether the
ﬂr{mi svoteld_suffer frreparable harm if the

injimetion ix denied; secondly, wlretfer this
Jrars aniweizhs any fereparabis loarm that the

elefendartd would suffer_from_an infuaclion;

thirdly, the parties” relative prospecis af success

on the merits; fonrthly, any public inferest
fnvalved in ihe decision. The ceniral objective

of interlocutory injunctions showld therefore be

seen as_reducing the risk that_rights will be
trrenaraily harmed o an_' inevifable delay .
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Yo Natisfaction et there i5 o primg focie
cong By dtsedf o mol sufficient o groant infunction,
The Cower further hav o atisfy  thar non-
mterference e e Conet wenidd vesnll in
“rreperable dfury” o the porty seeking relicf
and that theee O o other remedy availuble to
e porty except me o grant tnfurcidon wd fe
mecds - protection from the  canseiguences of
appreleded  dnjury o dispessession,
Irreparable infury, Tawever, does et mean hal
there  muxt be no physical possibility  of
repairing Hwe infury, bul means anly thet the
infriyr minst be a moteriol one, narnely one that
caimiod be odeguately compensated by way of
danages,

os, sl FrmTEr © wEem @ ded aeers Frieren & fued
S e S 1 B G T e o A
yhRmfed e =i F o g Rdmwm @ o F w9
W S were g ¥ ogw el weeiy geem e
T 1995 AL EE'nl.n: 1439 Fa Malhadea Sevlaram Shelke And Ore v
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fufte wfbar dRa-1008 & smT-30 Ffae-01 @ POz ©
aEd el g1 W aredrs Frymmn @ fmel wew @ En
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13, In "Dnjunctions” by Devid Bean, Ist Edn, ar
page 22, 1t is stated that "if the plaintiff obains
an inferlocuiory injunciion, bl subsequently the
cave goer o trial and he fails 1o obtain @
perpetual order, the defendant will meamwhile
have been restrained wyjustly and will be
eniitled 1o damages for any loss ke has
susieined. The prociSignatur@NotVeufied
in almosi every cose where i pm

infunction is 1o be Digitally signe
plaintiff 1o wnderiahle@nauay  any
subseguently found Mef?%m
compensation i {ﬁ@eﬂﬁﬂmgf
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funtified o tedol The  wndderéaking may b
Foghteired of e Ju.'”m.rr_rll' LR TR LA AR (A R A iri
that Belnlt B “devece o Ingrenetieons™ Vol T in
paragraph £77 o page 293, 6 i stoded “Uipon o
Fiavatd pradmmnent ehovofving: o Bjenciiean, o Fhazh
af anclion ypan ther frgnmctton feened foimeeliateldy
Solfows, weless e fukgment i snpersedsd,. A
ripht to ddanrages ore dissoludion of e infinetion
wanled arase an the dedermiasiom of the il ot
fer”

M, B wendd thes be elear et smlf for
prerpeinel infuvetion, the conet showld engeeire
an affidavit evidenee e other material placedd
hefare the cowrt to fimed steong prime focie cose
amd  bafmce  of comvenfernce in favewe af
granting  ifeection  offivewise  lrreparable
damage or damape wenld ensue to e plaintiff.
The court stould alse find whetiier the plaintiff
would adequately be compensared by damages if
infunction  fs mol gramted iy common
experience that lifunction nermally is azked for
and pramed ta prevent the public authorities or
the respondents to proceed with execution of or
implementing scheme of public wility or granted
contracts for execution thereaf. Public interest
is. therefore, one of the material and relevant
considerations i either exercising or refusing fo
grant ad interin injunction. While evercising the
discrefionary power, ihe court sould alsa adopt
the pracedure of calling wpon the plainiiff o file
a boned fo the satisfaction af the conrt that in the
event of his failing in the sult to obtain the relief
asked for in the plaini, he would adequarely
compensate the defendant for the loss eniued
due to the order of infunclion granted in p
fovenr af the plainiiff. Even otherwise the court
while exercising fis equily jurisdiction in
granting infunction has alse jurisdiction ond
power o grom adequote  compensation o
mitigate the damnages caused fo tie defendant by
grant of infunction resiraining the deferndant o
proceed with the execution of the work e,
which is refrained by an arder af infumction
made by the eowrt. The pecumiory award of
elamiciges iy Em?'wﬂg’grglﬁdfﬁl‘@_ ooy ﬁfﬁe q
the dispute and the resulTtherein is § :

the deierminaiton uj%ﬂg{?%dﬂ - A
pecnniary  furisdiciiomeenghe  court
instance showuld not Daped2025.07. .
awerd  dlorges ROASQN: SﬂlfAE{@ﬂrrJr

“ll 3l
e i £
e, ol o (e
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fwrisaictions e this beliddd, il yeramt or pefirsed
i elimoees Hosing Sonnmnikead dipr e Haue -.l.l'r'l|;1r1.l.|r|l|lI
Setind of asion bt e deoseaguences of e
adivdication by the comilinet o the jncties, the
S gcts wlerenr prishicime e daing e
wetiro gustitie mitigating e dhanmmee suffered
b i defendiot be e vt of the comt i
RETRGE fgenetion resdraininge e e fisielon
.f.n:-m prosteedine witk the eetion congreaineed cof
in M suie I i v Areoleedie sl
rr_r:I:rrn'.rr':J.u ix irvcariably sougli for in laaydungr thee
SiE i a cowrd af feest peciiniary farixdiciio
even when e claims are sieh rper S the
|I:i'-t‘-:‘rrIH:JFjI.' irisdiction of the  econrd of firs
afaniee, iy be, for diverse reasons. Therefive,
Mo pecumiary furisdiction is mor and shonfel e
stanel i imypeddiment Jor the court of first
fstamce i determining donapes as e part of
the adindication and pass a deevee in that belialf
withont relegating the pariies o a firther suit
for dameages. This procedure would agf as o
cheek on abuse of the process of ithe cowrt and
aaequalely compensate the damages or infiny
suffered by the defendant By act of court ai the
behest of the plalntiff

13 Public purpose of removing  traffic
cangestion was soughi lo be served by aoqguiring
the binlding for widening the road, Oy ordars of
injunction, for 24 years the public purpose, was
delayed. As a comsequence execution of the
project hay been deloyed and the costs now
stand mountee, The eoyris in the cages where
injurction are io be graned should mecessarily
consider the effece on public purpose thereof
anied also switably mowld the relief. In the evens
the platntiffe losing withnately the suit, they
shomld necessarily  bear the  convequences,
mamely, escalalion of the cost or the damages
the Corporation suffered an  accowmt  of
injunction issued by the courts. Appellate conrt
Trexel nent exciverted to any af the materfal aspecis
af the matter, Therefore, the High Cowt has
rightly, though for different reasons, dissoived
the crder of ad interip infunction. Under these
eivemnsionces, in th &%ﬂl}ﬂ Ig.Not vVey:
elizmisved whife disposing af the &
ot iy divected o cot QAN YISISHEY
o decree for recove t%ﬂ%wgﬂ(ﬁ’ 16
against the appellantireason; SeIfAtth;ﬁTd

fied
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The learned Jwdge, thereafier wenf on fo
record that the Howse of Lords in Anerican
Cyanamid i uof sugpest thut i was clangiog
the  basis  ppose  whick mest conrds haid
approached the exercive af discrefion i Whis
importan arce, Thus on an awalysis of ihe
decisions as maticed above, there dves nof seem
fo be any difficaly in appreclating the view as
expressed by Lord Diplack in  American
Cpuamid, As a matier of fact, Laddie, L's
decision in Series 5 Software case {supra) las
beesi alfe to resoive the issue withou! any
departure from the frue perspective of te
Judgment as noticed above. We, lowever, think
it fit fo note herein below certain specific
considerations in the mater of grant of
inferlocutory Tnjunction, the basic being-non-
expression of opinion as o ke merlis af the
maiter by tie Conrt, since fhe issie of grant of
infunction osually, is o the earliest possible
stage so for a5 the time frome is carceried
The other considerations whiclt ought 1o weiglh
with the Court hearing the application or
petition for the grani of infunctions are as

befow-

(i} Extent af dumages being an adequate

remedy; :
(i) Protect the plaintiff’s Interest for vielation
af his rights thougl however faving regard fo

the bfury tat may  be suffered by the

defendanis by reason therefor;
(iii} The conrd while dealing with the maifer
ought not to ignore te factom of sirength of
one parly's case befng stronger than the others;
fiv) Neo fixed rules stgnatureiiNot Ve
in the matter of graat of injinctio '
Sucts and cireumwinRigitally sign U

lief being kept flexBON2
relief being t':-':"r-'rHDate: 2025.07.21
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vl The issie Bt fe fooked from e freint af @

viene s da wehether oo refased of e ffanetion
v plavinfiff wonld suffer lreeparable foss amd
fijrry heeping inoview the steengih of the
perlies case; () Bafunee of convenience or
fcanvenienee aught o be considerad ax an
finperriant requirement even if there is w serions
questian ar prin facie case in suppord of the
grani;

(vit) Whether the grant or refusal of infometion
will adversly affeer the interest of peneral
public which can or camot be compensufod
offierivise,

0. TR Teem e g ffe anfte eare /2008

A Seennr Arshad Zalheer & Ors ve Munizipal Corporation Of Grenter

Mumbel ¥ TEiE csosz008 @ A W Pefm ¥ fafe ofen
w108 @ w3 -0 3 P 2 gmam 3
el @ BEw % AR A ger Rl w &) R
wrRTE IR7 6 SEOT 39 Ve B

3. Where the lower conri acts arbitrarily,
capriciously or perversely in the exercise of ity
discretion, the appellate coirt will hterfere,
Fxercise af discretion by granting a temiporary
infunection wien there is ‘ne material’, or
refusing do grand a temporary Infunction by
ignaring the relevami documents produced, are
instances of acion which are termed as
arbiirary, capricious or perverse. When we
refer to acting on ‘me maierial’ (similar fo ‘no
euidence'), we refer nof only to cases where
there are total dearth of waterial, but also to
cayes where there is no relevant material or
where the materinl, taken ax o whole, s not
reasonably copable of supperting the exercise
of discretion. In this case, there was 'no
ntaferial’ fo make out @ priva facie case and
therefore, the High Conrd in iis appefloie
[junrisdiction, was justified in interfering in the
miatier aud vacaiing the femporary injusction
granted by the trial court,
Signature
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TEMPORARY INJUNCTION

1t need naf be said thai primary object af fiftng
a sulr challenging the validity af the order af
demalition i fy restrain swch demolition with
the inderveniion af the Conrd, fn sieel o soff the
pliintiff is more inferested in gening an order
af inferim injunetfon, If hay been pointed ol
repeatedly Mat o parly is naf entitled o wn
erder af infunciion as a matter of right or
conrse, Graont of injunction &5 within e
diserefion of the Conrt and seelt diserefion is fo
be evercised in fovour of the plalutiff ondy if i
is proved fo the satisfection af the Court that
anfess e defemdant is restroined by an order
af injunction, an irrepareble loss or damoge
will be consed o the plaintiff during ihe
pendency of the suit, The purpose of temporary
ffunction is, this, to maindain the séatus quo.
The Courr pranis such reficf according o the
legal principles—ex deblte Justitine. Before any
siecl order is passed the Conrd must be safisfied
that a strong primafacie case fras been mode
out by the plaiutff including on the question of
mirintaimability of the suit and the balance af
convenfence Is in his favour and refusal of
infunciien world cause irreparabile injury to
Tl
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9, The appeals before the Division Bencl were
irgainst the ecercise of discrefion by the Single
Judge. [n swch appeals, the Appellate Conrt
will not interfere with the exercise of discretion
af the court of first instance and substifute iy
awn discrefion except where the discrefion has
been shown fe lave been exercised arbifrarily,
or capriciensly or perversely or where the conrt
frad dgnored the sefifed principles of law
regalating grant or refusal of interlocntory
injunctions. An appenl againsi exercise of
discretion is said to be an appeal on principle,
Appellate Conrt will not reassess the material
and seek fo reach a conclusion differenl from
the one reached by the conrd below if the one
reqched by the cowrt was reasonably possible
an the material. The appellate conrt would
narmally not be justified in interfering with the
evercise of diseretion wnder appeal solely on
the grownd that if it had considered the matter
al the trial smge it wonld have come fo
confrary conclusion, If the discretion lhas been
cxercised by the Trinl Conrt reasonably and it
a judicinl manner the foct that the appellate
r:.:a{:rr would have trRIGDIYER: fified
not fustify inferference with the
axerolse qllrd_;.._.ﬂ.ﬂ;mplgltally sign sh Kumar
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fi. Unifowehiedly, in o sidf seeking fo sel aside
the decree, the subject-matter fn the carller
swif, thangh hecame fivaf, the Courd wortfd i
an apprapriacfe cose proed ad ieferin injunetion
witen the party seekys fo sef axide the deceee on
the groand of frood pleeded in the swif or for
want of jurisdicrion in the Canrd wiicl poussed
fhe decree. Bl thie Court wonld be circtmspeet
before gramting the injunciion and look to the
conduct of the parly, the probable infuries o
eitlrer party amd wheiher the platntifl conld be
adequately  compensated  if Ijunction  is
refrsed,
Xy

The plirases "prima facie case™; "balance of
convenfence’ wnd "irreparable loss" are nof
rhetoric phrases for incantation, bur words of
width and elasifeity, fo meet pyrimd situaiions
presented by nun's ingenuily in given focts aid
circimstances, but always is  hedged  with
sound exercise of judicial discretion to meetl the
ends of fustice. The facts are eloguent and
speak for themselves. It is well nigh impossibie
to fTnd from faces prinu focle case and balance
of convenience, The respondents con be
adequately compensated on their swecess.
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Pl three ol test of estallisiing 08 o priwe focle
Calve, deE el -".l' CeRenieine el i)
frvpivivalde fasy g harm, for Hie geost if Arerin
redich, iowellessahlished i the purispracence af this
Cowert. This test is equelly applicable o e grant nf
irerint fefiactions in defoundion siils, Jlowewer,
thiv  dheee-fald  jeyr st oot e epipltedd
mecfenicalle 3w the detriment of the oifter party
et i the case of infwwctions geomst jeurmalisiic
picces, ofien to the detrinent of the puidic. While
gramlre imterim relief e cowrt st provide
edebariloed Py anl CFETE fE Tieave e Harersfuld feal
iy xetisfled. A ewesory  reprodiection  af e
srrimixsiones aned precedents hoefve the conet {5 mof
sefficient, The conrt nrst explaii how the fest i
sertisfied amd how the precedents eited applp fo e
Joets of il ease,
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