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1. Res judicata.—No Court shall try any suit or issue in which the
matter directly and substantially in issue has been directly and
substantially in issue in a former suit between the same parties, or
berween parties under whom they or any of them claim, litigating under
the same title, in a Court competent to try such subsequent suit or the
suit in which such issue has been subsequently raised, and has been
heard and finally decided by such Court.

Explanation [ —The expression ‘‘former suit” shall denote a suit which
has been decided prior to a suit in question whether or not it was
instituted prior thereto.

Explanation I1.—For the purposes of this section, the competence of a
Court shall be determined irrespective of any provisions as to a right
of appeal from the decision of such Court.

Explanation 111.—The matter above referred to must in the Jormer suit
have been alleged by one party and either denied or admitted, expressly

or impliedly, by the other.
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Explanation IV.—Any matter which might and ought to have been made
ground of defence or altack in such former suit shall be deemed to have
been a matter directly and substantially in issue in such suil.
Explanation V.—Any relief claimed in the plaint, which is not expressly
granted by the decree, shall for the purposes of this section, be deemed
to have been refused.
Explanation VI.—Where persons litigate bona fide in respect of a
public right or of a private right claimed in common for themselves and
others, all persons interested in such right shall, for the purposes of this
section, be deemed to claim under the persons so litigating .
Explanation VII.—The provisions of this section shall apply to a
proceeding for the execution of a decree and references in this section
lo any suit, issue or former suit shall be construed as references,
respectively, to a proceeding for the execution of the decree, question
arising in such proceeding and a former proceeding for the execution
of that decree.
Explanation VIII. —An issue heard and finally decided by a Court of
limited jurisdiction, competent to decide such issue, shall operate as
res judicata in a subsequent suit, notwithstanding that such Court of

limited jurisdiction was not competent to try such subsequent suit or the
suit in which such issue has been subsequently raised,
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The plea of res judicata is founded on proof of certain facts and
then by applying the law to the facts so found. It is, therefore,
necessary that the foundation for the plea must be laid in the
pleadings and then an issue must be framed and tried. A plea not
properly raised in the pleadings or in issues at the stage of the
trial, would not be permitted to be raised for the first time at the
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O appeal (See: (Raja) Jagadish Chandra Deo Dhabal Deb
Ys. Gour Hari Mahato & Ors. AIR 1936 Privy Council 258,
Medapati Surayya & Ors. Vs. Tondapu Bala Gangadhara
Ramakrishna Reddi & Ors. AIR_1948 Privy Council 3,
Katragadda China Anjaneyulu & Anr. Vs. Kattragadda China
Ramayya & Ors. AIR 1965 A.P. 177 Full Bench). The view taken
!)y the Privy Council was cited with approval before this Court
in The State of Punjab Vs. Bua Das Kaushal (1970) 3 SCC 656.
However, an exception was carved out by this Court and the plea
Wwas permitted to be raised, though not taken in the pleadings nor
covered by any issue, because the necessary facts were present to
the mind of the parties and were gone into by the Trial Court. The
opposite party had ample opportunity of leading the evidence in
rebuttal of the plea. The Court concluded that the point of res
judicata had through out been in consideration and discussion

and so the want of pleadings or plea of waiver of res judicata
cannot be allowed to be urged.
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