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deprived of possession and his right to recover possession is barred by

limitation.
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27. Extinguishment of right to property- “at the determination of

the period here by limited to any person for instituting a suit for possession of any

property, is right to such property shall be extinguished.”
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TSI § 91 o Ahdl 2 | 39 Gag § fo1ffey= tae & uRfR¥re & 91T 5 & Sididd
65 T IMAATDHT fHAT ST 3MALITH &, Sl IR & —

Article 65- Description of suit Period of | Time from which

limitation period begins to run
For possession of immovable property or any interest there | 12 Years When the possession
in based on title. of the defendend
Explenation — For the purpose of this article — (a) where this becomes adverse to
suit is by a reminderman, a reversioner (other then a the plantiff

landlord) or a devise, the possession of the defendant shall
be deemed to become adverse only when the estate of the
remainderman, reversioner or devisee, as the case may be,
falls into possession;

(b) where the suit is by a Hindu or Muslim entitled to the
possession of immovable property on the death of a Hindu
or Muslim female, the possession of the defendant shall be
deemed to become adverse only when the female dies;

(c) where the suit is by a purchaser at a sale in execution of a
decree when the judgment-debtor was out of possession at
the date of the sale, the purchaser shall be deemed to be a
representative of the dudgment-debtor who was out of




‘ possession. ‘ ‘
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AM-II \ated <ATed o dws DR TdTel 999 Holld PR JdTd 2019 H
itf=eriRa foam g f — “We are not inclined to accept the submission that there is no
conferral of right by adverse possession. Section 27 of Limitation Act, 1963 provides for
extinguishment of right on the lapse of limitation fixed to institute a suit for possession
of any property, the right to such property shall stand extinguished. The concept of
adverse possession as evolved goes beyond it on completion of period and
extinguishment of right confers the same right on the possessor, which has been
extinguished and not more than that. For a person to sue for possession would indicate
that right has accrued to him in presenti to obtain it, not in futuro. Any property
in Section 27 would include corporeal or incorporeal property. Article 65 deals with

immovable property’’(para 55).

“Possession is the root of title and is right like the property. As ownership

is also of different kinds of viz. sole ownership, contingent ownership, corporeal
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ownership, and legal equitable ownership. Limited ownership or limited right to
property may be enjoyed by a holder. What can be prescribable against is limited to the
rights of the holder. Possession confers enforceable right under Section 6 of the Specific
Relief Act. It has to be looked into what kind of possession is enjoyed viz. de facto i.e.,
actual, ‘de jure possession’, constructive possession, concurrent possession over a small
portion of the property. In case the owner is in symbolic possession, there is no
dispossession, there can be formal, exclusive or joint possession. The joint possessor/co-
owner possession is not presumed to be adverse. Personal law also plays a role to

construe nature of possession’’(para 56).

“The adverse possession requires all the three classic requirements to co-
exist at the same time, namely, nec vi i.e. adequate in continuity, nec clam i.e., adequate
in publicity and nec precario i.e. adverse to a competitor, in denial of title and his
knowledge. Visible, notorious and peaceful so that if the owner does not take care to
know notorious facts, knowledge is attributed to him on the basis that but for due
diligence he would have known it. Adverse possession cannot be decreed on a title
which is not pleaded. Animus possidendi under hostile colour of title is required.
Trespasser’s long possession is not synonym with adverse possession. Trespasser’s
possession is construed to be on behalf of the owner, the casual user does not constitute
adverse possession. The owner can take possession from a trespasser at any point in
time. Possessor looks after the property, protects it and in case of agricultural property
by and the large concept is that actual tiller should own the land who works by dint of
his hard labour and makes the land cultivable. The legislature in various States confers

rights based on possession’’(para 57).

“We hold that a person in possession cannot be ousted by another
person except by due procedure of law and once 12 years' period of adverse possession
IS over, even owner's right to eject him is lost and the possessory owner acquires right,

title and interest possessed by the outgoing person/owner as the case may be against
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whom he has prescribed. In our opinion, consequence is that once the right, title or
interest is acquired it can be used as a sword by the plaintiff as well as a shield by the
defendant within ken of Article 65 of the Act and any person who has perfected title by
way of adverse possession, can file a suit for restoration of possession in case of
dispossession. In case of dispossession by another person by taking law in his hand a
possessory suit can be maintained under Article 64, even before the ripening of title by
way of adverse possession. By perfection of title on extinguishment of the owner’s title,
a person cannot be remediless. In case he has been dispossessed by the owner after
having lost the right by adverse possession, he can be evicted by the plaintiff by taking
the plea of adverse possession. Similarly, any other person who might have dispossessed
the plaintiff having perfected title by way of adverse possession can also be evicted until
and unless such other person has perfected title against such a plaintiff by adverse
possession. Similarly, under other Articles also in case of infringement of any of his
rights, a plaintiff who has perfected the title by adverse possession, can sue and maintain
a suit’’(para 59).

“ Resultantly, we hold that decisions of Gurudwara Sahab v. Gram
Panchayat Village Sirthala (supra) and decision relying on it in State of Uttarakhand v.
Mandir Shri Lakshmi Siddh Maharaj (supra) and Dharampal (dead) through LRs v.
Punjab Wakf Board (supra) cannot be said to be laying down the law correctly, thus they
are hereby overruled. We hold that plea of acquisition of title by adverse possession can
be taken by plaintiff under Article 65 of the Limitation Act and there is no bar under
the Limitation Act, 1963 to sue on aforesaid basis in case of infringement of any rights
of a plaintiff’’(para 61).
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