
 

 

 

  U;k;ky; mi[k.M vf/kdkjh jktx< ¼vyoj½ 

¼ihBklhu vf/kdkjh Jh ds’ko dqekj ehuk vkj-,-,l-½ 

 

 

okn la[;k %& 03@04@2016 

 

 

1 Jhefr fouksfnuh xks;udk iRuh Lo0 izsepUn xks;udk tkfr egktu fuoklh 901 eSds;j 

xkMZUl] 4 eSQs;j jksM dksydkrk 700019 ifPpe caxky                      -------izkFkhZx.k    

 

cuke~ 

 

1 jktLFkku ljdkj tfj;s rglhynkj jktx< ftyk vyoj                  -------vizkFkhZx.k 

        

 

                         izkFkZuk i= vUrxZr /kkjk 144 lh0ih0lh0   

                                  mifLFkr %1- Jh lhrkjke fof’k"V ,M0& izkFkhZ 

                                           2- iSjksdkj ljdkj & vizkFkhZ 

 

fu.kZ;     fnukad 08-04-2021 

 

1- vkt ;g i=koyh izkFkZuk i= vUrxZr /kkjk 144 flfoy izfØ;k lafgrk&1908 okLrs fu.kZ; gsrq 

is’k gqbZA izdj.k dk vko’;d rF; fooj.k bl izdkj gS fd izkfFkZ;k us ,d izkFkZuk i= lh0ih0lh0 

/kkjk 144 izLrqr dj fuosnu fd;k fd lkfcd vkjkth [kljk la[;k 49@14 ch?kk] [kljk la[;k 

52@ 3 ch?kk 6 fcLok] [kljk la[;k 54@3 ch?kk 17 fcLok] [kljk la[;k 55@2ch?kk 4 fcLok] 

[kljk la[;k 56@1ch?kk 9 fcLok] [kljk la[;k 57@5 ch?kk 2 fcLok] [kljk la[;k 58@ 4 ch?kk 1 

fcLok] [kljk la[;k 79@4 ch?kk 19 fcLok] [kljk la[;k 80@7 ch?kk 17 fcLok] [kljk la[;k 

46@1 ch?kk 12 fcLok] [kljk la[;k 47@3 ch?kk 4 fcLok] [kljk la[;k 48@4 ch?kk 1 fcLok] 

[kljk la[;k 50@5 ch?kk dqy fdrk 13 dqy jdck 60 ch?kk 12 fcLok okds xzke uSMksyh rglhy 

jtx<+ ftyk vyoj esa vofLFkr gS ftlds cankscLr lEor~ 2046 }kjk gky [kljk la[;k 16@0-20 

gS0] 117@2-08 gS0 117@408@0-50 gS0 117@409@0-50 gS0 118@0-27 gS0 o vU; okds xzke 



 

 

uSMksyh rglhy jktx<+ dk;e fd;s x;s gSA mDr lkfcd [kljk la[;ku dh vkjkth izkfFkZ;k ds 

pkpk Lo0 Jh izsepUn xks;udk us rRdkyhu [kkrsnkj Jh eqjkjnku iq= Jh Nktwflag tkfr ckjsB 

fuoklh vgeniqj ftyk vyoj ls fnukad 01-11-1969 dks tfj;s jftLVMZ c;ukek fnukad 18-02-

1970 dks [kjhn dh rFkk Jh izsepUn xks;udk ds i{k esa ukekUrjdj.k la[;k 11 fnukad 25-07-1970 

rLnhd gksus ls jktLo fjdkMZ esa crkSj [kkrsnkj ntZ gks x;kA 

 

2- jkT; ljdkj }kjk jktLFkku dk’rdkjh vf/kfu;e 1955 ds v/;k; 3d ds vUrxZr eqjkjnku iq= 

Nktwflag ds fo:} lhfyax dh dk;Zokgh vkjEHk dhA eqjkjnku }kjk mDr lkfcd vkjkth [kljk 

la[;k 49@14 ch?kk] [kljk la[;k 52@ 3 ch?kk 6 fcLok] [kljk la[;k 54@3 ch?kk 17 fcLok] 

[kljk la[;k 55@2ch?kk 4 fcLok] [kljk la[;k 56@1ch?kk 9 fcLok] [kljk la[;k 57@5 ch?kk 2 

fcLok] [kljk la[;k 58@ 4 ch?kk 1 fcLok] [kljk la[;k 79@4 ch?kk 19 fcLok] [kljk la[;k 

80@7 ch?kk 17 fcLok] [kljk la[;k 46@1 ch?kk 12 fcLok] [kljk la[;k 47@3 ch?kk 4 fcLok] 

[kljk la[;k 48@4 ch?kk 1 fcLok] [kljk la[;k 50@5 ch?kk dqy fdrk 13 dqy jdck 60 ch?kk 12 

fcLok okds xzke uSMksyh rglhy jktx<+ ftyk vyoj dks lhfyax dk;ZOkkgh gsrq fodYi ds :Ik esa 

fjdkMZ esa ntZ djk fn;k ,oa fnukad 23-09-1971 dks mDr vkjkth dk jkt ljdkj dks leiZ.k dj 

fn;kA fnukad 15-10-1971 dks U;k;ky; mi[k.M vf/kdkjh jktx<+ }kjk eqjkjnku }kjk izLrqr lhfyax 

gsrq fodYi Lohdkj dj fy;kA izsepUn xks;udk us fu.kZ; fnukad 15-10-1971 ds fo:} jktLFkku 

dk’Lrdkjh vf/kfu;e 1955 dh /kkjk 30 o fu;e 27 ds rgr ,d izkFkZuk&i= fnukad 22-11-1971 

dks  U;k;ky; mi[k.M vf/kdkjh jktx< ds le{k izLrqr fd;kA U;k;ky; mi[k.M vf/kdkjh 

jktx< }kjk fnukad 11-10-1972 dks vius gh fu.kZ; fnukad 15-10-1971 ds fu.kZ; dks fujLr djrs 

gq;s eqjkjnku }kjk izLrqr leiZ.k dks fujLr djrs gq, mDr lkfcd vkjkth ij izsepUn xks;udk ds 

[kkrsnkjh vf/kdkj iquZLFkkfir dj fn;sA izsepUn xks;udk }kjk mDr lkfcd vkjkth dks fnukad 28-

03-1973 dks laiw.kZ laifRr izkfFkZ;k ds ekrk&Jhefr ek;knsoh xks;udk ,oa firk&Jh gfj’kpUnz 



 

 

xks;udk dks la;qDr :Ik ls tfj;s jftLVMZ c;kukek cspku dj nh ftudh èR;q&Ik’pkr~ izkfFkZ;k ,d 

ek= larku ,oa dkuwuh okfjl gksus dh otg ls mDr vkjkth dh dCtsdk’r [kkrsnkj gks xbZA 

 

3- jkT; ljdkj dh vksj ls U;k;ky; mi[k.M vf/kdkjh jktx<+ ds fu.kZ; fnukad 11-01-1972 ds 

fo:} U;k;ky; ftyk dysDVj vyoj ds le{k ,d jsQjsal izLrqr fd;k x;k rFkk ftyk dysDVj 

vyoj us fnukad 29-04-1976 dks mDr jsQjsal dks U;k;ky; jktLo e.My vtesj dks izsf"kr dj 

fn;kA jktLo e.My vtesj us mDr jsQjsal dks 84@76 ds :Ik esa ntZ dj fy;kA blh nkSjku 

rglhynkj jktx<+ us bardky la[;k 47 fnukad 27-06-1976 dks rLnhd djrs gq;s mDr dqy 

vkjkth 60 ch?kk 12 fcLok esa ls 46 ch?kk 15 fcLok vkjkth dks izkfFkZ;k ds firk gfj’kpUnz xks;udk 

ds i{k esa jktLo fjdkMZ dks cnLrwj j[krs gq;s 'ks"k vkjkth 13 ch?kk 17 fcLok dks flok;pd ntZ 

dj fn;kA jktLo e.My vtesj }kjk jsQjsal la[;k 84@76 fu.kZ; fnukad 02-02-1978 }kjk mDr 

jsQjsal dks jkT; ljdkj ds i{k esas fuf.kZr dj fn;kA izkfFkZ;k }kjk jsQjsal fu.kZ; fnukad 02-02-1978 

ds fo:} ,d fjO;w izkFkZuk i= izLrqr fd;k x;kA U;k;ky; jktLo e.My vtesj us fu.kZ; fnukad 

17-04-1980 dks utjlkuh Lohdkj dh rFkk jsQjsal la[;k 84@76 vLohdkj dj fn;kA lkFk gh 

U;k;ky; mi[k.M vf/kdkjh jktx<+ dk fu.kZ; fnukad 11-01-1972 dks lgh Bgjk;kA rRi’pkr~ 

izkFkhZ;k }kjk lh0ih0lh dh /kkjk&144 dk izkFkZuk i= izLrqr dj lhfyax dh dk;Zokgh ds nkSjku 

ukekUrdj.k la[;k 47 fnukad 27-06-1976 ds }kjk flok;pd ntZ dh x;h vkjkth dks izkfFkZ;k dh 

[kkrsnkjh esa iqu% LFkkfir djus dk vuqrks"k vfHkopu dj izkFkZuk i= dks Lohdkj djus dk fuosnu 

fd;kA 

 

4- izkFkZuk i= ntZ jftLVj fd;k tkdj vizkFkhZx.k ryc fd;s x;sA vizkFkhZx.k vlkyru odkyru 

mifLFkr U;k;ky; vk;ssA vizkFkhZ us viuk tokc izLrqr fd;k ftlesa izkfFkZ;k ds izkFkZuk i= ds rF;kas 

dks vLohdkj djrs gq;s izkfFkZ;k dk izkFkZuk i= rF;ksa o dkuwuh :Ik ls foijhr gksus ds dkj.k [kkfjt 

;ksX; crkrs gq;s izkFkZuk i= [kkfjt djus dk fuosnu fd;kA 



 

 

5- izdj.k esa cgl mHk; i{k lquh xbZA izkfFkZ;k dh vksj ls fyf[kr cgl izLrqr dh xbZA ftlesa 

izkFkZuk i= ds rF;ksa dks nksgjk;k ek= x;k rFkk fuosnu fd;k x;k fd iquZLFkkiuk dk izkFkZuk i= 

Lohdkj fd;k tkdj bardky la[;k 47 fnukad 27-06-1976 }kjk flok;pd ntZ vkjkth ij iqu% 

izkfFkZ;k dh [kkrsnkjh vf/kdkj cgky fd;s tkosasA 

 

6- vizkFkhZ us viuh nkSjku&,&cgl fuosnu fd;k fd izFker;k izkfFkZ;k dk izdj.k lhfyax ds rgr 

vkuk pkfg,A jktLFkku dk’rdkjh vf/kfu;e&1955 dh /kkjk&30 ¼1973 ls iwoZ½ esa Li"V mYys[k gS 

fd lhfyax dh izfØ;k ls iwoZ dqN ln~Hkkoh gLrkUrj.k gh lhfyax dk;Zokgh ls mUeqDr FksA jktLFkku 

dk’rdkjh vf/kfu;e&1955 dh /kkjk&30 ¼1973 ls iwoZ½ ds vuqlkj ln~Hkkoh gLrkUrj.k dh ’krksZ ds 

rgr ¼1½ Øsrk jktLFkku&jkT; dk vfuok;Z :i ls fuoklh gks ¼2½ foØ; jktLFkku dk’rdkjh 

vf/kfu;e 1955 dh /kkjk 30 ¼1973 ls iwoZ½ esa mYysf[kr fuf’pr frfFk ls iwoZ fd;s x;s gks ¼3½ foØ; 

dh jkf’k vkjkth ds okLrfod ewY; ds vuqlkj gksA mijksDr lUnHkkZs esa mDr gLrkUrj.k ln~Hkkoh 

gLrkUrj.k ugh dgk tk ldrk D;ksafd ¼1½ Øsrk ¼Jh iszepUn xks;udk½ if’pe caxky ds fuoklh 

eqrkfcd tfj;s jftLVMZ c;ukek ntZ gS rFkk ¼2½ 60 ch?kk 14 fcLok Hkwfe dsoy : 10000 esa Ø; 

dh x;h gSA 

 

7- lkFk gh vizkFkhZ us fuosnu fd;k fd izkfFkZ;k us ;g izkFkZuk i= bardky la[;k 47 fnukad 27-06-

1976 ds }kjk flok;pd ntZ dh xbZ izfØ;k dks jsLVhV~;wV djus gsrq djhc 40 o"kZ ckn izLrqr fd;k 

gS tks fd fyfeVs’ku ls foof/kar gS rFkk izkfFkZ;k us ;g dgh Hkh iznf’kZr ugh fd;k gS fd bardky 

la[;k 47 fnukad 27-06-1976 jktLFkku dk’rdkjh vf/kfu;e&1955 ds v/;k; 3d ¼1973 ls iwoZ½ ds 

vuqlkj iqjkuh lhfyax fof/k ds rgr vey esa yk;k tkrk x;k gS ;k ubZ lhfyax fof/k&1973 ds 

rgr dk;Zokgh dj vey esa yk;k x;k gSA bl izdkj izkfFkZ;k viuk izdj.k lkfcr djus esa vlQy 

jghA bl dkj.k izkfFkZ;k dk izkFkZuk i= [kkfjt Qjek;k tkosaA 



 

 

8- izdj.k esa cgl odqyk; ij euu fd;k x;k rFkk i=koyh dk voyksdu fd;k x;kA izdj.k esa 

xgu fo’ys"k.k ls iwoZ /kkjk& 144 lh0ih0lh dk m}j.k ;gka mfpr izrhr gksrk gS& 

 

                                             144. Application for restitution – (1) Where and in so far as a 

decree or an order is varied or reversed in any appeal, revision or 

other proceeding or is set aside or modified in any suit instituted 

for the purpose, the Court which passed the decree or order shall, 

on the application of any party entitled in any benefit by way of 

restitution or otherwise, cause such restitution to be made as will, 

so far as may be, place the parties in the position which they 

would have occupied but for such decree or order or such part 

thereof as has been varied, reversed, set aside or modified; and, 

for this purpose, the Court may make any orders, including orders 

for the refund of costs and for the payment of interest, damages, 

compensation and mesne profits, which are properly 

consequential on such variation, reversal, setting aside or 

modification of the decree or order. 

 

9- /kkjk& 144 lh0ih0lh0 ds voyksdu ls Li"V gS fd fdlh dksVZ ds fdlh vkns’k] fMØh vkfn ds 

dkj.k fdlh i{kdkj dks dksbZ ykHk] jkgr vkfn izkIr gksrh gS rFkk mDr vkns’k ds fujLr gksus] 

ifjofrZr gksus] la’kksf/kr gksus vkfn ds dkj.k i{kdkj }kjk izkIr fd;k x;k ykHk oS/kkfud ugh jg 

tkrk gSA bl fLFkfr esa l{ke U;k;ky; dk drZO; gS fd og i{kdkjksa dks gkfudkjd fLFkfr ls 

foeqDr j[ks rFkk oS/k fLFkfr dks iquZLFkkfir djasA iquZLFkkiu gsrq nks vko’;d ’krsZ gS tks /kkjk& 144 

lh0ih0lh0 esa mYysf[kr gS& 



 

 

               'krZ la[;k&1 fdlh l{ke U;k;ky; ds fdlh fu.kZ;] vkns’k fMØh ds 

}kjk dksbZ i{kdkj fdlh ykHkdkjh fLFkrh esa izkIr djrk gS rFkk og 

vkyksP; fu.kZ;] vkns’k fMØh fdlh vkxkeh dk;Zokgh esa fujLr] 

ifjofrZr ;k la’kksf/kr gks tkrh gS rks mDr fLFkfr esa i{kdkjksa dks ,slh 

fLFkfr esa iquZLFkkfir fd;k tkos tSls fd os ml fu.kZ;] vkns’k ;k 

fMØh dh vuqikyuk gksus ls iwoZ lqLFkkfir FksA 

 

               'krZ la[;k&2  lEcfU/kr i{kdkj ;k i{kdkjksa dks iquZLFkkfir ogh 

U;k;ky; djsxk ftlds fu.kZ;] vkns’k ;k fMØh ds vuqikyu }kjk 

dksbZ i{kdkj fdlh ykHkdkjh ifjfLFkfr dks izkIr djrk gSA 

 

10- mijksDr ’krksZ ds lkFk&lkFk dqN U;kf;d ǹ"VkUrksa dk m}j.k Hkh izklafxd izrhr gksrk gSA bl 

Øe essa ekuuh; loksZPp U;k;ky; ds flfoy vihy la[;k 2422@1977 izdj.k Neelathupara 

Kummi Seethi Koya Phangal (Dead) by LRs Vs. Motharaplla Padippua Attakoya & Ors. esa 

fn;s x;s fu.kZ; dk izklafxd m)j.k bl izdkj gS&   

 
3. In 1976 Amendment Act suitable amendment was made 

and explanations (a) to (c) were added but they have no 

relevance for the purpose of the case. The question, 

therefore, is whether the transferee executing court is a 

'Court of first instance' within the meaning of Section 144(1), 

C.P.C. A bare reading of Sub-section (1) does indicate that the 

application for restitution would lie when the decree executed 

is reversed or varied or modified. The doctrine of restitution is 
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based upon the high cardinal principle that the acts of the 

Court should not be allowed to work in injury or injustice to 

the suitOrs. Section 144, therefore, contemplates restitution 

in a case where property has been received by the decree-

holder under the decree, which was subsequently either 

reversed or varied wholly or partly in those proceedings or 

other proceedings. In those set of circumstances law raised 

an obligation on the party that received the benefit of such 

reversed Judgment to restitute the property to the person 

who had lost it. In that behalf in Sub-section (2) a right of suit 

was taken out and an application under Sub-section (1) was 

contemplated for execution of the decree by way of 

restitution. Sub-section (1) clearly indicates that it is a 'court 

of first instance' in which the proceedings in the suit had been 

initiated and a decree was passed or the suit was dismissed, 

but subsequently on appeal decreed or vice versa. The court 

of first instance would, therefore, mean the court which 

passed the decree or order. The transferee executing court is 

not the court that passed the decree or order, but the decree 

was transmitted to facilitate execution of that decree or order 

since the property sought to be executed or the person who is 

liable for execution is situated or residing within the 

jurisdiction of that executing court. Therefore, the court 
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which is competent to entertain the application for restitution 

is the court of first instance i. e. Administrator's Court 

(Subordinate Judge) that decreed the suit, and not the court 

to which the decree was transmitted for execution. The court 

of first instance of Administrator is now designated as Court 

of Subordinate Judge, but application for restitution was filed 

in executing court, namely, the court of District Munsif at 

Androth. Thus in the face of the language of Section 144, the 

District Munsif at Androth, by no stretch of imagination be 

considered to be court of first instance. Its order of restitution 

is without jurisdiction and, therefore, it is a nullity. The High 

Court is accordingly right in its conclusion that the order for 

restitution is clearly vitiated by error of law and lack of 

jurisdiction. We do not find any ground warranting 

interference. The appeal is dismissed, but in the 

circumstances without costs. 

11- lh0ih0lh0 dh /kkjk 144 ds rgr dk;Zokgh dh izd`fr ds fo’ys"k.k ds lUnHkZ esa ekuuh; dukZVd 

mPp U;k;ky; }kjk U;kf;d ǹ"VkUr C.S. Ratanchand vs Multanmull Sesnamull ds izklafxd iSjk 

dk m)j.k djuk ;gkW mfpr izrhr gksrk gS& 

     8. A careful analysis of this Section (Section 144) will be very 

helpful in determining the nature of a proceeding; 

    (1) There should be a varition or reversal of a decree or an 

order under which a party has realized some benefit; 

https://indiankanoon.org/doc/1210757/
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    (2) Such variation or reversal should result in entitling a party 

to a benefit by way of restitution or otherwise; 

    (3) The effect of the order or restitution shall be such as to 

place the parties in the position which they would have 

occupied but for such decree or order which has been varied 

or reversed wholly or partially; 

    (4) In so restoring the parties to their original position, the 

power of the Court extends to passing an order including an 

order for refund of costs, payment of interest, damages, 

compensation or mesne profits; and lastly (5) The order for 

refund or payment must be property consequential on such 

variation or reversal. 

     It would thus be manifest that an application for restitution is 

not a proceeding for enforcing directly a command or a 

direction contained in any decree or order but for obtaining 

an order resforing the parties to status quo ante as a 

consequence of the reversal or variation of a decree or order 

under which one of the parties had obtained some benefit. 

 

12- lh0ih0lh0 dh /kkjk 144 dh iwoZ 'krZ la[;k 1 ds vUrxZr l{ke U;k;ky; ij lh0ih0lh0 dh 

/kkjk 144 ds rgr v/;kjksfir drZO;ksa dh O;k[;k ds lUnHkZ esa mDr m)j.k ds lkFk ekuuh; loksZPp 

U;k;ky; }kjk fuf.kZr flfoy vihy la[;k 880@2019 izdj.k Murti Bhawani Mata Mandir Vs. 

Rajesh & Ors. ds fu.kZ; dk izklafxd iSjk dk m)j.k bl izdkj gS&  

                            “Section 144.  applies to a situation where a decree or an order 

is varied or reversed in appeal, revision or any other 

proceeding or is set aside or modified in any suit instituted for 

the purpose. In that situation, the Court which has passed the 

decree may cause restitution to be made, on an application of 

any party entitled, so as to place the parties in the position 

which they would have occupied but for the decree or order 

or such part thereof as has been varied, reversed, set aside or 
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modified. The court is empowered to pass orders which are 

consequential in nature to the decree or order being varied or 

reversed.” 

13- blh izdkj ’krZ la[;k&2 ds lanHkZ esa Hkh dqN U;kf;d n"̀VkUr dk m}j.k vko’;d izrhr gksrk 

gSA bl lUnHkZ esa ekuuh; loksZPp U;k;ky; }kjk fuf.kZr flfoy vihy la[;k 8400@2019 izdj.k 

Banshidhar Sharma Vs. the State of Rajasthan ds fu.kZ; ds izklafxd iSjk dk m)j.k bl izdkj 

gS& 

                17. It clearly transpires that Section 144 applies to a situation 

where a decree or order is varied or reversed in appeal, 

revision or any other proceeding or is set aside or modified in 

any suit instituted for the purpose. The principle of doctrine of 

restitution is that on the reversal of a decree, the law imposes 

an obligation on the party to the suit who received the 

benefit of the decree to make restitution to the other party 

for what he has lost. This obligation arises automatically on 

the reversal or modification of the decree and necessarily 

carries with it the right to restitution of all that has been done 

under the decree which has been set aside or an order is 

varied or reversed and the Court in making restitution is 

bound to restore the parties, so far as they can be restored, to 

the same position as they were in at the time when the Court 

by its action had displaced them. 

                        18- Indisputedly, in the instant case, there was no decree or 

order of the trial Court by virtue of which the appellant was 

given possession of the subject property. On the contrary, the 

suit filed at the instance of the appellantplaintiff came to be 

dismissed with costs and that came to be confirmed on 

dismissal of the first appeal by the Single Judge of the High 
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Court and special leave petition filed before this Court also 

came to be dismissed. The possession was handed over to the 

appellant of the subject property under the interim order 

passed by the High Court pending first appeal of which a 

reference has been made and after the appeal came to be 

dismissed, its logical consequence was noticed by the High 

Court in its judgment dated 20th April, 2018 directing the 

appellant to hand over possession of the subject property to 

the respondents defendants obviously for the reason that on 

dismissal of the first appeal preferred by the appellant, he 

was under an obligation to restore back peaceful possession 

to the respondents on vacation of the interim orders . 

14- blh Øe easa ekuuh; loksZPp U;k;ky; }kjk fuf.kZr flfoy vihy la[;k 880@2019 izdj.k 

Murti Bhawani Mata Mandir Vs. Rajesh & Ors. ds fu.kZ; dk izklafxd iSjk dk m)j.k bl izdkj 

gS&                                  

                     In the present case, the interim order of the Trial court did 

not require the defendant to hand over the possession to 

the plaintiff. There was no decree or order of the Trial court 

by virtue of which the appellant was given possession of the 

property, nor did any decree or order mandate that the 

respondent hand over possession to the appellant. 

 



 

 

15- mDr fof/kd izko/kku ,oa U;kf;d ǹ"VkUrkas ds lUnHkZ esa orZeku izdj.k esa izFker% iquLFkkZiu gsrq 

;g ns[kuk vko’;d gS fd l{ke U;k;ky; ds fdlh vkns’k] fu.kZ; ;k fMØh dks vkxkeh fdlh 

dk;ZOkkgh esa fujLr] ifjofrZr ,oa la’kksf/kr fd;k x;k gS vFkok ughA izdj.k esa U;k;ky; mi[k.M 

vf/kdkjh jktx< us fu.kZ; fnukad 11-01-1972 }kjk lhfyax dk;Zokgh gsrq eqjkjnku }kjk fn;k x;k 

fodYi dks fujLr djus dk fu.kZ; ikfjr fd;kA jkT; ljdkj }kjk U;k;ky; mi[k.M vf/kdkjh 

jktx< ds fu.kZ; fnukad 11-01-1972 ds fo:} jsaQjsal izLrkfor fd;k x;kA U;k;ky; jktLo e.My 

vtesj }kjk fu.kZ; fnukad 02-02-1978 ds }kjk mDr jsQjsal Lohdkj dj fy;kA izkfFkZ;k }kjk izLrqr 

utjlkuh izkFkZuk i= U;k;ky; jktLo e.My vtesj }kjk fu.kZ; fnukad 17-04-1980 dks mDr 

jsQjsal vLohdkj dj fn;k vkSj U;k;ky; mi[k.M vf/kdkjh jktx< dk fu.kZ; fnukad 11-01-1972 

dks cgky j[kkA bl izdkj Li"V gS fd U;k;ky; mi[k.M vf/kdkjh jktx<+ dk fu.kZ; vkxkeh 

U;kf;d dk;Zokfg;ksa esa dgh Hkh fujLr] ifjofrZr ;k la’kksf/kr ugh gqvk gSA vr% mDr izdj.k essa 

lh0ih0lh0 dh /kkjk 144 dh iwoZ 'krZ la[;k&1 iwoZ ugh gksrh gSA 

16- f+}rh; izkfFkZ;k }kjk izLrqr izkFkZuk i= e; i=koyh ds voyksdu ls ;g dgh Hkh Li"V ugh gksrk 

gS fd U;k;ky; mi[k.M vf/kdkjh jktx<+ ds fu.kZ; fnukad 15-10-1971 ,oa 11-01-1972 }kjk mDr 

vkjkth fdlh vU; i{kdkj dks vkoafVr dh tkdj dCtk fn;k x;k gSA tcfd U;k;ky; mi[k.M 

vf/kdkjh jktx< dk fu.kZ; eqrkfcd i=koyh izkfFkZ;k ds i{k esa jgk gSA lkFk gh izkfFkZ;k }kjk ;g 

dgh Hkh Li"V ugh fd;k x;k gS fd U;k;ky; mi[k.M vf/kdkjh jktx<+ ds fdl vkns’k ds rgr 

bardky la[;k 47 fnukad 27-06-1976 rLnhd fd;k x;k gSA lkFk gh izkfFkZ;k ;g Hkh Li"V djus esa 

vlQy jgh gS fd bardky la[;k 47 fnukad 27-06-1976 jktLFkku dk’rdkjh vf/kfu;e 1955 ds 

v/;k;& 3d ds vUrxZr dk;Zokgh ds rgr vey&njken fd;k x;k vFkok u;k lhfyax 

dkuwu&1973 ds rgr vey&njken fd;k x;k gSA vxj bardky la[;k 47 fnukad 27-06-1976 

lhfyax fof/k ds rgr vey&njken fd;k tkrk vFkok U;k;ky; mi[k.M vf/kdkjh jktx< ds 

fu.kZ; fnukad 15-10-1971 ds vuqikyuk esa vey esa yk;k tkrk gS rks mDr laiw.kZ vkjkth flok;pd 



 

 

ntZ dh tkrhA ijUrq Lo;a izkfFkZ;k dk dguk gS fd mDr dqy vkjkth 60 ch?kk 12 fcLok esa ls 46 

ch?kk 15 fcLok izkfFkZ;k dh [kkrsnkjh dk bUnzkt cnLrwj j[krs gq;s dsoy 'ks"k 13 ch?kk 17 fcLok 

vkjkth dks gh flok;pd ntZ fd;k x;k gSA bldk Li"Vhdj.k ckcr~ dksbZ nLrkost layXu i=koyh 

ugh gSA ;g gks ldrk gS u;k lhfyax dkuwu&1973 dh i`Fkd dk;Zokgh ds rgr bardky la[;k 47 

fnukad 27-06-1976 ntZ fd;k x;k gksA bl lUnHkZ eas izkfFkZ;k }kjk ;g Li"V ugh fd;k tk ldk fd 

bardky la[;k 47 fnukad 27-06-1976 fdlh vU; dk;Zokgh ds rgr vey esa ugh yk;k x;k rFkk 

dsoy izkfFkZ;k dh vkjkth gh flok;pd ntZ D;ksa dh xbZ gSA blls Li"V gS fd bUrdky la[;k 47 

fnukad 27-06-1976 U;k;ky; mi[k.M vf/kdkjh jktx< ds fdlh vkns’k }kjk vey&njken ugh 

fd;k x;k gSA 

17- lkFk gh izkfFkZ;k }kjk ;g Li"V ugh fd;k x;k fd mDr vkjkth U;k;ky; mi[k.M vf/kdkjh 

jktx<+ ds vkns’k ds rgr gh flok;pd ntZ dh xbZ gSA bl gsrq izkfFkZ;k ds izkFkZuk i= ds iSjk 8 

dk m}j.k izklafxd gS& 

8- ;g gS fd Jheku ftyk/kh’k egksn;] vyoj ds mDr jsQjsUl fu.kZ; 

fnukad 29-04-1976 ds vk/kkj ij gh tcfd fof/kd izfØ;k,a ekuuh; 

U;k;ky; jktLo e.My vtesj es py jgh Fkh] ,sls esa xSj U;k;ksfpr 

drbZ xyr o fof/kfo:}] fcuk {ks=kf/kdkj] euekus bdrjQk rjhds ls 

,oa laHkor; fo}s"kiw.kZ dkj.kksa ls rRdkyhu Jheku rglhynkj jktx< us 

ukekUrdj.k@bUrdky la[;k 47 fnukad 27-06-1976 }kjk  izkfFkZ;k dh 

mDr dCts dk’r [kjhn’kqnk gdwd [kkrsnkjh Hkwfe dks [kkrsnkjh esa ls 

gVkdj flok,pd yxkuh esa ntZ dj fn;kA  

18- mDr iSjk esa izkfFkZ;k dh LohdkjksfDr gS fd ukekUrjdj.k la[;k 47 fnukad 27-06-1976 ftyk 

dysDVj vyoj ds fu.kZ; fnukad 29-04-1976 ds vk/kkj ij ntZ fd;k gSA bl izdkj Li"V gS fd 

/kkjk 144 lh0ih0lh0 ds vUrxZr Court of first Instance ftyk dysDVj vyoj dk U;k;ky; gksrk 

mailto:ukekUrdj.k@bUrdky


 

 

gSA vr% izkfFkZ;k ds Lo;a dh LohdkjksfDr ds vk/kkj ij U;k;ky; mi[k.M vf/kdkjh jktx<+ dk 

/kkjk& 144 lh0ih0lh0 ij mDr izdj.k esa fopkj.k {ks=kf/kdkj ls ckgj gS ,oa fof/kd :Ik ls 

voS/kkfud gSA 

19- izdj.k dk fyfeVs’ku ,DV&1963 ds lUnHkZ esa fo’ys"k.k Hkh vko’;d izrhr gksrk gSA blh Øe esa 

/kkjk 144 lh0ih0lh0 1908 ij fyfeVs’ku ds ckjs esa fyfeVs’ku ,DV dh izFke vuqlwph ds izklafxd 

bUnzkt dk m)j.k fo’ys"k.k gsrq vko’;d izrhr gksrk gS& 

                           

20- fyfeVs’ku ,DV ds lUnHkZ esa ekuuh; dukZVd mPp U;k;ky; }kjk U;kf;d n"̀VkUr C.S. 

Ratanchand vs Multanmull Sesnamull on 22 March, 1963 ds izklafxd iSjk dk m)j.k djuk ;gkW 

mfpr izrhr gksrk gS&                   

 
Description of suit 

 
Period of 
limitation 

 
Time from which period begins to run 

136. For the execution of any decree 
(other than a decree granting a 
mandatory injunction) or 
order of any civil court. 

Twelve 
years. 

1[When] the decree or order becomes 
enforceable or where the decree or any 
subsequent order directs any payment 
of money or the delivery of any 
property to be made at a certain date or 
at recurring periods, when default in 
making the payment or delivery in 
respect of which execution is sought, 
takes place: 
Provided that an application for the 
enforcement or execution of a decree 
granting a perpetual injunction shall 
not be subject to any period of 
limitation. 

137. Any other application for which 
no period of limitation is 
provided elsewhere in this 
Division. 

Three years. When the right to apply accrues. 



 

 

                             20. For the reasons above recorded, we are of the opinion that 

an application for the relief of restitution is not an application 

for execution of the appellate Decree or order but is an 

application praying to the Court to ad-judicate upon the rights 

of parties to the petition and to grant a decree to the aggrieved 

party embodying the benefit that he is found entitled to under 

the context 01 the decree or order already executed and the 

same having been subsequently varied or reversed. This view is 

consistent with the ratio of the unreported decision of this High 

Court in Mohamed Iqbal v. Haji Mohamed, R.a. no. 64 of 1960 

(Mys) in which it was laid down that an order passed, 

under Section 144 is not an order in execution under Section 

47 of the Code for the purpose of the Court Fee Act and that ad 

valorem court-fee should be paid on the memorandum of appeal 

as such order amounts to a decree within the meaning 

of Section 2(2) of the code. 

21- fyfeVs’ku ,DV dh izFke vuqlwph dh Øe la[;k 136 ,oa 137 ds vuqlkj Hkwfe ij okil dCtk 

ikus gsrq vf/kdre vof/k 12 o"kZ gSA izdj.k esa /kkjk 144 lh0ih0lh0 dk izkFkZuk i= djhc 35 o"kZ 

i’pkr~ izLrqr fd;k x;k gS vkSj bl foyEc dk ;qfDr;qDr dkj.k izkfFkZ;k }kjk Li"V ugh fd;k x;k 

gSA vr% izkFkZuk i= fyfeVs’ku ls Hkh foof/kar gSA mDr vk/kkjksa ij U;k;ky; izkFkZuk i= /kkjk 144 

lh0ih0lh0 dks Lohdkj djuk mfpr izrhr ugh gksrk gSA 

https://indiankanoon.org/doc/1317393/
https://indiankanoon.org/doc/1645922/
https://indiankanoon.org/doc/1645922/
https://indiankanoon.org/doc/138097064/
https://indiankanoon.org/doc/103447/


 

 

22- mijksDr fo’ys"k.k ls Li"V gS fd izFker% U;k;ky; mi[k.M vf/kdkjh jktx< ds fdlh fu.kZ;] 

vkns’k] fMØh ds }kjk mDr eqruktk vkjkth flok;pd ntZ ugh dh xbZA bl izdkj U;k;ky; 

mi[k.M vf/kdkjh jktx< ds fdlh fu.kZ;] vkns’k] fMØh }kjk izkfFkZ;k dks dksbZ gkfudkjd fLFkfr 

iznku dh xbZA f}rh; mDr izdj.k ls lacaf/kr U;k;ky; mi[k.M vf/kdkjh jktx< dk dksbZ fu.kZ;] 

vkns’k] fMØh vkxkeh dk;Zokfg;ksa esa fujLr] ifjofrZr ,oa la’kksf/kr dh xbZA bl izdkj lh0ih0lh0 

dh /kkjk 144 dh iwoZ 'krZ vuqlkj U;k;ky; mi[k.M vf/kdkjh jktx< ij ykxw ugh gksrh gSA r`rh; 

izkfFkZ;k ;g lkfcr djus esa foQy jgh fd bUrdky la[;k 47 fnukad 27-06-1976 jktLFkku 

dk’rdkjh vf/kfu;e 1955 ds v/;k; 3d ds rgr vey esa yk;k x;k gS vFkok jktLFkku 

Hkw&jktLo ¼d`f"k tksrksa ij vf/kdre lhek vf/kjksi.k½ vf/kfu;e 1973 ds ykxw gksus ds Ik’pkr~ 

flfyax dk;Zokgh ds rgr vey esa yk;k x;k gSA prqFkZ izkfFkZ;k dk izkFkZuk i= ifjlhek vof/k ds 

fooa/ku ds dkj.k fopkj.k ;ksX; izrhr ugh gksrk gSA vr% mijksDr vk/kkjkas ij izkfFkZ;k dk izkFkZuk i= 

ukeatwj fd;k tkuk ;qfDr;qDr izrhr gksrk gSA vr% 

vkns’k gS fd  

      izkfFkZ;k dk izkFkZuk i= flfoy izfØ;k lafgrk 1908 dh /kkjk 144 i= lkfcr 

ugh gksus] fopkj.k ;ksX; ugh gksus rFkk fof/kd izko/kkukssa ds vuqlkj lqlaxr 

ugh ds dkj.k vLohdkj fd;k tkrk gSA vr% jktLo fjdkMZ esa ntZ bUnzkt 

dks ;Fkkor j[kk tkosaA  

;g vkns'k vkt fnukad 08-04-2021 dks fy[kok;k tkdj [kqys U;k;ky; esa lquk;k x;k ,oa          

v/kksgLrk{kdrkZ dh eqgj o gLrk{kj ls tkjh fd;k x;kA 

 

 

¼ds’ko dqekj ehuk vkj-,-,l-½ 

                                                            mi[k.M vf/kdkjh jktx<  
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