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144. Application for restitution — (1) Where and in so far as a
decree or an order is varied or reversed in any appeal, revision or
other proceeding or is set aside or modified in any suit instituted
for the purpose, the Court which passed the decree or order shall,
on the application of any party entitled in any benefit by way of
restitution or otherwise, cause such restitution to be made as will,
so far as may be, place the parties in the position which they
would have occupied but for such decree or order or such part
thereof as has been varied, reversed, set aside or modified; and,
for this purpose, the Court may make any orders, including orders
for the refund of costs and for the payment of interest, damages,
compensation and mesne profits, which are properly
consequential on such variation, reversal, setting aside or

modification of the decree or order.

9. YRT— 144 NOGOMN0 & TATHA I W ¢ b e dc & for sy, fomr anfe &

BRUT fHAT UGTPR DI IS ¥, 8d e U Bl & dl S&d MY & fARed 8,

Signature Not Verified
Wﬁﬁ%ﬁ%ﬁﬁ,ﬂ?ﬁfﬁﬁ%ﬁﬂ%zﬁw%qwf ) AT A JETNE TRl 8

Digitally signetrby Keghav Kumar
ST 21 39 Rafd # dem =meivernahdd © f& JLUsaRl & sivers Rafg 9
Date: 2021.08.1 :59:30 IST

R @ o 3 Ry &1 greenfie e RIS e savas o 2 o av— 144
HModiofo # Ieeifad 8-




I G- /v werd =iy & vl [0 31k ST &
GINT BIS GIBIY vl ) Rerd! § greq @var 8 aor 98

I [0, SR [SHI [Vl STIHT FrfaiEl d v,
gRafda a1 GenferT & i & @ SIT Refd & gerebre @ O
Reifeyr & gefeenfoa far od oivt & @ 9 30/ sr@er ar
1S3pT @1 SgaIeTT 81 W qd Genid o

WA VA2 FHYT YRR T GFBI B GAIT T
1T BT [orEd 79, e T 8Bl H SgIITT FIRT
IS GBIV [vA] TTHBIN TR &I GIed &Yl &/

10. SRIFT AT & ARI—ARI Y TS R I Sgvl |l URifTed Udid 8l & | 39
HH H HEER Fared Rl @& Rfdd ofdie AT 2422 /1977 UdBROT Neelathupara

Kummi Seethi Koya Phangal (Dead) by LRs Vs. Motharaplla Padippua Attakoya & Ors. H
o W ol &1 urifiTe SERT 39 UBR -

3. In 1976 Amendment Act suitable amendment was made

and explanations (a) to (c) were added but they have no
relevance for the purpose of the case. The question,
therefore, is whether the transferee executing court is a

‘Court of first instance' within the meaning of Section 144(1),
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based upon the high cardinal principle that the acts of the
Court should not be allowed to work in injury or injustice to
the suitOrs. Section 144, therefore, contemplates restitution
in a case where property has been received by the decree-
holder under the decree, which was subsequently either
reversed or varied wholly or partly in those proceedings or
other proceedings. In those set of circumstances law raised
an obligation on the party that received the benefit of such
reversed Judgment to restitute the property to the person
who had lost it. In that behalf in Sub-section (2) a right of suit
was taken out and an application under Sub-section (1) was
contemplated for execution of the decree by way of
restitution. Sub-section (1) clearly indicates that it is a 'court
of first instance' in which the proceedings in the suit had been
initiated and a decree was passed or the suit was dismissed,
but subsequently on appeal decreed or vice versa. The court
of first instance would, therefore, mean the court which
passed the decree or order. The transferee executing court is

not the court that passed the decree or order, but the decree

was transmitted to?&g/%w 'é?eNOtfve\rijiﬁﬁ(Jecree or order
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which is competent to entertain the application for restitution
is the court of first instance i. e. Administrator's Court
(Subordinate Judge) that decreed the suit, and not the court
to which the decree was transmitted for execution. The court
of first instance of Administrator is now designated as Court
of Subordinate Judge, but application for restitution was filed
in executing court, namely, the court of District Munsif at

Androth. Thus in the face of the language of Section 144, the

District Munsif at Androth, by no stretch of imagination be
considered to be court of first instance. Its order of restitution
is without jurisdiction and, therefore, it is a nullity. The High
Court is accordingly right in its conclusion that the order for
restitution is clearly vitiated by error of law and lack of
jurisdiction. We do not find any ground warranting
interference. The appeal is dismissed, but in the

circumstances without costs.
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(2) Such variation or reversal should result in entitling a party
to a benefit by way of restitution or otherwise;

(3) The effect of the order or restitution shall be such as to
place the parties in the position which they would have
occupied but for such decree or order which has been varied
or reversed wholly or partially;

(4) In so restoring the parties to their original position, the
power of the Court extends to passing an order including an
order for refund of costs, payment of interest, damages,
compensation or mesne profits; and lastly (5) The order for
refund or payment must be property consequential on such
variation or reversal.

It would thus be manifest that an application for restitution is
not a proceeding for enforcing directly a command or a
direction contained in any decree or order but for obtaining
an order resforing the parties to status quo ante as a
consequence of the reversal or variation of a decree or order
under which one of the parties had obtained some benefit.
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Rajesh & Ors. & 01 &7 YA URT BT ST 39 UBR o—
“Section 144. applies to a situation where a decree or an order
is varied or reversed in appeal, revision or any other
proceeding or is set aside or modified in any suit instituted for
the purpose. In that situation, the Court which has passed the
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modified. The court is empowered to pass orders which are
consequential in nature to the decree or order being varied or

reversed.”
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17. It clearly transpires that Section 144 applies to a situation
where a decree or order is varied or reversed in appeal,
revision or any other proceeding or is set aside or modified in
any suit instituted for the purpose. The principle of doctrine of
restitution is that on the reversal of a decree, the law imposes
an obligation on the party to the suit who received the
benefit of the decree to make restitution to the other party
for what he has lost. This obligation arises automatically on
the reversal or modification of the decree and necessarily
carries with it the right to restitution of all that has been done
under the decree which has been set aside or an order is
varied or reversed and the Court in making restitution is
bound to restore the parties, so far as they can be restored, to
the same position as they were in at the time when the Court
by its action had displaced them.

18- Indisputedly, in the instant case, there was no decree or

order of the trial Court by virtue of which the appellant was
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Court and special leave petition filed before this Court also
came to be dismissed. The possession was handed over to the
appellant of the subject property under the interim order
passed by the High Court pending first appeal of which a
reference has been made and after the appeal came to be
dismissed, its logical consequence was noticed by the High
Court in its judgment dated 20th April, 2018 directing the
appellant to hand over possession of the subject property to
the respondents defendants obviously for the reason that on
dismissal of the first appeal preferred by the appellant, he
was under an obligation to restore back peaceful possession

to the respondents on vacation of the interim orders .
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In the present case, the interim order of the Trial court did

not require the defendant to hand over the possession to

the plaintiff. There was no decree or order of the Trial court
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Description of suit Period of Time from which period begins to run
limitation
136. For the execution of any decree Twelve 1[/When] the decree or order becomes
(other than a decree granting a years. enforceable or where the decree or any
mandatory injunction) or subsequent order directs any payment
order of any civil court. of money or the delivery of any

property to be made at a certain date or
at recurring periods, when default in
making the payment or delivery in
respect of which execution is sought,
takes place:

Provided that an application for the
enforcement or execution of a decree
granting a perpetual injunction shall
not be subject to any period of
limitation.

137. Any other application for which | Three years. | When the right to apply accrues.
no period of limitation is
provided elsewhere in this
Division.
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20. For the reasons above recorded, we are of the opinion that
an application for the relief of restitution is not an application
for execution of the appellate Decree or order but is an
application praying to the Court to ad-judicate upon the rights
of parties to the petition and to grant a decree to the aggrieved
party embodying the benefit that he is found entitled to under
the context 01 the decree or order already executed and the
same having been subsequently varied or reversed. This view is
consistent with the ratio of the unreported decision of this High
Court in Mohamed Igbal v. Haji Mohamed, R.a. no. 64 of 1960
(Mys) in which it was laid down that an order passed,
under Section 144 is not an order in execution under Section
47 of the Code for the purpose of the Court Fee Act and that ad
valorem court-fee should be paid on the memorandum of appeal

as such order amounts to a decree within the meaning

of Section 2(2) of the code.
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