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fi5 The present application for adjudication has been filed by the Food safety
Officer Rajsamand alleging that the sample of CERELAC is substandard and
misbranded under Section 3(1)(zD(C)(i) of the Food safety and Standards
Act,2006 respectively. The present applicationb for adjudication is filed on the
basis of the report of the Food Analyst dated 14-10-201 6 which states as under;
Opinion: " The sample milk Cereal Based Complementary Food Wheat bearing
Code and serial no Al 824 of Designated Officer Cum C.M.&H.O. of District
Rajsamand is Sub standard as total protein is done not meet as per the
preseribed standards as per Food Safety and Standards Regulation 2011, The
sample is sub-standard under section 3(1)(zx) of Food safety and standards Act
2006. And The sample is misbranded food under section 3(1)zH)(C)(i) of Food
safety and standards Act 2006, The answering respondents gubmit that the

asent adjudication proceedings are wholly misconceived, illegal, devoid of
ftgrand contrary 10 the provisions of the FSSA, its Rules and FSS

¥ and are hence liable to be dismissed on the following amongst
Spbands:
skitt relied upon by the department has been issued by non-accredited and
eied laboratary -
e pésent proceedings have been initiated on the basis of the opinion formed

"r'r';,;;, o fhe Food Analyst, Food Safety & Standard Laboratory, Udaipur, Rajasthan

which is non - accredited and non- notified laboratory under the provisions of
Section 3(p) read with Section 43 of the FSSA as such, therefore the report as
well as the opinion of Food Analyst is liable to be rejected. Itis submitted that

the following findings in the Judgment dated 13th August, 2015 of Hon’ble
ﬂf@hay High Court, in the matter of Nestlé India Limited Vs FSSAL and others—

pT-0.
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are relevant for fulfillment of requirements of “Food Laboratory”™: Under
section 3(p) of the Food Standards and Safety Act (“FSSA™) “food laboratory”
is a laboratory which is accredited and recognized by NABL and by the Food
Authority under Section 43 of the Act. The laboratory, therefore has to pass
twin test before it can be said to be a recognized laboratory viz. (i) it has to be
accredited by NABL and over the above that (i) it has also has to be recognized
by the Food Authority under section 43 of the Act. Section 43 of the Act
mandates that the Food Analyst has to analyze the food in laboratory accredited
by NABL and also recognized by the Food Authority and notified by it. 1f the
food is tested in a laboratory which does not fall within the definition of Section
3(p) of the Act and not recognized by the Food Authority, the analysis made in
such laboratory cannot be relied (Para 93 of the Judgment); Laboratories in
which MAGGI Noodles were tested were either not accredited by NABL or not
recognized by the Food Authority under section 43(1) of the Act or even if they
were accredited or notified, they were not accredited to make analysis (Para 96
of the Judgment) Applying the above principles of the judgment, it is submitted
that the Food Analyst, Food Safety & Standard Laboratory, Udaipur, Rajasthan
ie ot accredited with NABL (as per information on the NABL website) and has
not been notified by FSSAI under Section 43 of the Act. In other words, the
Food Analyst, Food Safety & $tandard Laboratory, Udaipur, Rajasthan is not
accredited or certified to perform analysis for food sample. Therefore, no
reliance can be placed on the report of Food Analyst, Food Safety & Standard
Laboratory, Udaipur, Rajasthan. The report of analysis basis which the present
adjudication proceedings have been initiated is not that of Accredited and
Motified Laboratory, the same therefore cannot be relied upon and/or formed
basis of present proceedings. The present adjudication proceedings are therefore
liable to be set-aside on this ground alone. Apart from the report of the Food
Cik Iuﬂgﬂl;ﬁr::':t there is no other material against the answering respondents so as o
3 continuation of the present proceedings.

STANDARDS APPLIED BY THE FOOD ANALYST RENDERS

1 E(}D ANALYST REPORT INVALID-
4% iiBer submitted that the Food Analyst has grossly failed in discharge of
‘i}. . 4ie/ duffes and has applied wrong standards while testing the sample of
M 4 o PFRELAC fortified baby cereal with milk wheat which is a MILK CEREAL
"y @ASED COMPLIETARY FOOD. That the Food Analyst while testing the

sample has wrongly tested the sample as per the standards laid down under
Regulation 2.1.9.4 of the Food Safety & Standards (Food Product Standards &
Food Additives) Regulations, 2011. It is pertinent to highlight that Regulation
2.1.9.4 is applicable only for “Processed Cereal based complementary food
%Which < based only on Cereal and / or legumes (pulses), soya bean, millets,—

10,
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nuts and edible oil seeds, processed to low moisture content and so fragmented
as to permit dilution with water, milk or other suitable medium” From the
above it is clear that Regulation 2194 does not cover MILK CEREAL
BASED COMPLEMETARY FOOD. Whereas, CERELAC Milk Wheat is a milk-
based product which Is covered under Regulation 2.1.9.3 of the Food Safety &
Standards (Food Product Standards & Food Additives) Regulations, 2011 and
permits protein content minimum10%. The Food Analyst has wrongly tested the
product against a protein content of minimum 15 % as provided for under
Regulation 2.1.9.4. Keeping the above discrepancy in mind. it is clear that the Food

Analyst did not apply correct standards while testing the product in question and
hence. the report of the Food Analyst carries no value in the eyes of law and
deserves to be dismissed.

APPROXIMATE COMPOSITION DECLARED — MEANING AVERAGE VALUES OF
CONTENTS INCLUDING PROTEIN- the Respondents further submits that even
otherwise the Food Analyst failed to appreciate while alleging the said offence that
the Respondents has specifically declared / mentioned “Approximate composition
per 100g", while mentioning the "protein”, approximate means “usual” or “ordinary”
or “average” or “about” value of the “Protein per 100g". However, the Food Analyst
without appreciating the That meaning of “Approximate” opined for the alleged
offence. Hence, the report of Food Analyst is not sustainable and the present
complaint, therefore, deserves to be dismissed.

CERELAC OUTER BOX AND INNER PACK - IS A SINGLE & COMPOSITE
PRODUCT AND IT 1S NOT '‘MISBRANDED'- It is submitted that it is not quite clear
as to how the impugned sample of CERELAC is in viclation of Section 3(zf) of the

ESSA as the report of food analyst is bereft of any material particulars. It is
submitted that there must be a specific and clear finding with supported
reasons to come to the conclusion that the impugned sample contravenes the
provisions of FS5A and or misleads the end consumer. The Food Analyst is
also obligated to state that how such a non -declaration has mislead the
ggumers and what harm has been caused due to the same. However, there is
lanation as such in the report of the Food Analyst and hence, any
cannot be placed on such an ambiguous report. Further, we would like
that the product CERELAC s sold in a carton outer box which bears

tutory declarations as mandated under the provisions of FSSA. The
it pack of CERELAC contains the product as described on the outer
“box. By virtue of the nature and composition of CERELAC, it is first
Zted in an inner pouch (a protective layer usually made of aluminum) and
then packed in the outer carion pack which is the selling unit for consumers.
The outer carton pack is glued from its top and bottom and becomes one unit to
be sold to the consumers. The packages reach the final stage of marketability
only after the package containing inner pouch as well as the outer pack is

cked together as a single unit for retail sale. This practice is one of the most -
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common ways for packaging food such as cereals, powders, and dried fruits
etc. across industry. Thus, the activity of manufacture of CERELAC is
complete only after the aluminum pack is packed inside the outer carton and
sealed properly. The said outer carton pack is labeled in accordance with the
provisions as laid down under FSSA & rules framed thereunder and other
applicable laws and bears all statutory declarations on it as required.

LEGAL METROLOGY CLARIFICATION IN SUPPORT OF THE
RESPONDENTS- It is further submitted that similar issues were raised by the
Food Analysts in the state of Rajasthan with respect to the product MAGGI
Noodles with tastemaker. Since the Tastemaker is kept inside the pack of
MAGGI Noodles, it is not a separate product. The same is packed inside the
packet of Noodles, in addition to that, all the declarations are given on the
principle panel of the pack. Tastemaker is neither used separately nor sold
individually. In this regard Ministry of Consumer Affairs, Food and Public
Distribution, Department of Consumer Affairs, in its letter dated 17-02-2015
clarified that,  there is no objection in declaring the net weight on the pack of
MAGGI Instant Noodles with Tastemaker, as the sachet of Tastemaker inside
the pack of Maggi Instant Noodles is not meant and/or available for retail sale
and hence, the separate declaration of net weight on the sachet of Tastemaker
is not required under the legal metrology (Packaged Commodities) Rules 2011.
DENIAL OF VALUABLE RIGHT OF RE-ANALYSIS BEFORE
REFERRAL FOOD - The Respondents were not provided with the valuable
right of re-analysis as guaranteed and mandated under Section 46 (4) of FS5A
and Rule 2.4.6 of the FSS Regulations. Section 46 (4) and Rule 2.4.6 of the
FSS Regulations are reproduced below for ready reference: Section 46 (4): An
appeal against the report of Food Analyst shall lie before the Designated
w¥icer who shall, if he so decides, refer the matter to the referral food

bry as notified by the Food Authority for opinion.Rule 2.4.6: Appeal to

mrept of such appeal after considering the material placed before him and
after giving an opportunity of being heard shall forward one part of the sample
to the referral lab. Such appeal shall be in Form - VIII which shall be filed
within 30 days from the date of the receipt of copy of the analysis report from
the Designated Officer. Report of the referral laboratory shall be final in this
regard. It is submitted that the Complainant has launched adjudications

&mceeﬂings against the Respondents without following any of the procedures —

/70,
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contemplated under the FSSA and its Rules. The report received from the Food
Analyst has not been served on the Respondents before filing of adjudication
proceedings. Had it been served on the Respondents, they would have applied
and sought for a second test from a competent FSSAI notified NABL
Accredited Referral laboratory. In the absence of supplying the report of
analysis before launching of adjudication proceedings, the Respondents are
deprived of a valuable statutory right of re-analysis, which has caused serious
prejudice. On the above ground alone, the impugned adjudication proceedings
are liable to be dismissed in favour of the Respondents.

FORM VA NOT PROVIDED- VOILATION OF PROCEDURE

The present Respondents have not provided with Form VA as is mandatory
under Section 47 (1) (a) of the FSSA Act 2006, That the relevant portion of
same is reiterated below for ready reference. Section 47. Sampling and
analysis.- When a Food Safety Officer takes a sample of food for analysis, he
shall-

(a) give notice in writing of his intention to have it so analysed to the person
from whom he has taken the sample and to the person, if any, whose name,
address and other particulars have been disclosed;

That it is pertinent to state herein that the Complainant has miserably failed to
adhere to the mandatory requirements under the law, and the complaint has
been filed with a procedural lapse. That on this ground alone, the impugned
adjudication is liable to be dismissed qua the present Respondents.
QUALIFICATION OF FOOD SAFETY OFFICER- That the present
Respondent further submits that the complainant / FSO did not possess the
requisite qualifications as required under Section 37 read with Rule 2.1.3 of
FSS Rules, 2011. It is, therefore, submitted that as the complainant / FS0O was
not duly appointed / qualified under the FSS Act and Rules & Regulations

_.uu.m&d: thereunder, the sampling and the subsequent complaint filed by him is

aThnf
B - :“

«gnd therefore, deserves to be dismissed. The reliance is placed on the
alfoNine judgement of High Court of Jaipur in the D.B. Civil Special Appeal
ify\Roshan Lal Gurjar & Ors. V/s State of Rajasthan & Ors., D.B. Civil Writ
itio E‘.ri Ram Mishra and Ors. V/s State of Rajasthan & Ors. Applying the ratio
¢ gharification to the present case, since CERELAC is being sold as a single
A in an outer sealed box with all the declarations, there is no requirement of

Fairc the said declarations on the inner aluminum pack. It is, therefore, most

[
|I"""""ﬂ"l'"‘kﬂ'q:m:-f:t[‘u]lz.' prayed that this Hon’ble Court may be pleased to: treat this written

argument as response in terms of Rule 3.1.1(6) of the Rules; drop the present
proceedings against the answering respondents and present application in view of the
submissions made in the present written arguments; any other order(s) as this
Wﬂﬂ’hlﬁ Court may deem fit and proper in the facts and circumstances of the case. —

/.70,



a8

UG TR SUeeEl Rare aciied 9 9o gRdl We & @
qeRYl faHI® 18.06.2019 ¥ T BIG dIH §9I A Afrad @, foraH gew Adu-®
fea fifRa B, wfaa gfeges yaE & @R w=Edl ) Uew [Bd g0 8, faT®
23012023 @ fauefrroy & fagm oiftmaar i erga dreiare, fagm arfeaa
Sl auf age Urellarel SuRerd, aew @ wW—2 fafEd 8w 9o & < @
T @ UhRol & 30 /2017 & 1 o €, Wod ¥R SR 21 99 I3
U, e gRen ARE), wrEted g fafee td wWRed Afuerl IS (39)
ERT Uy fopar war yervr vq faueirr @ fagm sftEaanro @1 foftea 9sw @
s fbar Tl WeRer ¥ Hfp el w1 PR diges dhad (Hedd
HpING) fagvee 91 uran T4, ofG: [queimr 9 Fagve (@ gen @

q6 ARFIE 2006 BT TRT 3(1)(zx)) @ TSRS PR dlses d-h-ad (Hsaxi
APIRE) T BT Fx @Wrer GRenm vd 7S ARFEH 2006 DI GRT 26 DI S0

grRT 2(ii) &1 Soorwe fhar € o f6 w@re gRenm Ud A AfEfEE 2008 @
gRT 51 H SHM Y U ¢ |

geq Wi &a (Public interest at large) @1 giteTd YA gal @ra
HRETT Ud qHa A9 2006 Td 99 2011 @ U@ & A=<rid a9 g wiRka
BN W e FEdr g &N WiuEe HEdr S¥ 43 94 ofifd Heal H99 HeEdl
TOI=AIS], AT IR, BaaR e, YAl fAdr IodHe 9 3 5 TR &
R 21,000 /— FII (QER HIAT SFHII TR YY) B el | ARIMUa {Har
ST € Ud MR fhar oien & 6 “fds 4 @ [Ren w9 A AEHIH 2008
Uq g9 2011 & 9RT 26 B U GRT 2 (1) D ATGHH] BT oA sl DY, QU
Bl Uig= fhar e & f6 Sdaa SEEr R = Ao AfPeRy, Td Aot

ARRg e Ioa< & A9 Wiy fears e eEr araq 9 Aol GFe 9 @ A
P A H TSP H  IMATTF HY H OTH H Gl U Do |

o aret feid 25.01.2023 @1 Yol FATAI FAMT AIBR, Clhd DY
e g=Taet fhar AT | UE0 B YER Bk Sifed eER we | fia @ ufg

Hefed BT FEAER greref 96 d © |
sshine, (m%@%?'m

< HoiaE arfiren ud
AfaRaa e afivrge,
RS




