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2 ' SRY et foRaq 98w Y9 @ T @ The Respondents are being

pProsecuted for alleged violation of Section (26)(2)(ii) of the Food Safety and
Standard Act, 2006 (hereinafter referred to as "FSS Act") and punishable u/s-52 of
the FSS Act. The Applicant's case as alleged in the Adjudication Application is that,
the then appointed Food Safety Officer Sh. Ramesh Chandra Saini visited the
premises of Respondent No. 1 on 24.02.2022 at 01:50 PM for inspection and, on
suspicion as to quality of standard and misbranding, lifted a sample of "Moong
Bhajiya Pakoda Mix Atta (Talod) 500 gm packing" (hereinafter referred to as
"Sample") for analysis, and accordingly, issued Form VA to Respondent No. 1
present at the time of sampling. Thereafter, the sample was sent to the Food
Analyst, Rajasthan (hereinafter referred to as "FA") who caused the testing of the
sample in Public Health Laboratory, Udaipur (hereinafter referred to as "Food
Laboratory"). The FA after conducting analysis of the sample vide its report No. LS
308/Act 2022/308 dated 04.03.2022 opined that "The sample of Mixed Flour (Talod
Moong Bhajiya - Pakodi) Bearing code no. and serial no. Al-1475 of Designated
Officer (Food Safety) Cum C.M.&H.O. of District Rajsamand is Misbranded food as
protein value does not meet as per label declaration. The sample is misbranded
food under section 3(1)(ZF)(A)(i)(a) of the Food Safety & Standards Act, 2006" That,
consequently, the Applicant Food Safety Officer (hereinafter referred to as "FSO")
sought sanction for prosecution from the Ld. Designated Officer, and that, the Ld.
Designated Officer, Rajsamand vide its letter no. FSSA/2023/152 dated 10.01.2023
issued sanction to the FSO for prosecuting the Respondents in the present case, in
Dines pursuance of which, the present Application for Adjudication of penalty u/s
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ted before the Hon'ble Court by Applicant

FSO
alleged contravention The PRe

spondent mao-t
e following grounds/objections/reasons

fore,
contravention of FSSA and Rules and Regulations made thereunder, if any, in view
of Section 26(4) and 80(B)(2) (d) (i) of the FSSA. For ready reference Section 26(4)
and 80(B)(2)(d)(i) of the FSSA is reproduced below: No food business operator shall
sell or offer for sale any article of food to any vendor unless he also gives a
guarantee in writing in the form specified by regulations about the nature and
quality of such article to the vendor. Provided that a bill, cash memo, or invoice in
respect of the sale of any article of food given by a food business operator to the
vendor shall be deemed to be a guarantee under this section, even if a guarantee
in the specified form is not included in the bill, cash memo or invoice. Section 80-
Defences which may or may not be allowed in prosecution under this Act; (B)
Defence of due diligence Without limiting the ways in which a person may satisfy
the requirements of clause (1), a person satisfies those requirements if it is proved
- in the case of an offence involving the sale of food, that- the person sold the food
in the same condition as and when the person purchased it; B. For that, allowing
the instant application to continue against the Respondents even when the
allegations in the Food Analyst Report /Adjudication Application do not make out
any offence would tantamount to a gross abuse of the process of Court. C. It is
most humbly submitted that Manufacturer of the food sample i.e. Respondent No.
4 has filed a detailed reply to the instant Adjudication Application, the present
Respondents crave leave of this Hon'ble Court to refer to and rely upon on the same
and treat the same as part and parcel of this reply, the contents of which are not
reproduced here for the sake of brevity and avoiding repetition. [12:22,
21/05/2026] Rti Rajsamand: D. For that, in present case the sampled food product
was sold by present Respondents in the same condition in which they were
received, and that, the Respondent had no reason to suspect the alleged

contraventions. In light of these submissions and the facts of the case, the

il-éage P.T.O.



H0¥o - 14 /2073

Applicant in the adjudication application; d) That, the respondents be allowed to
produce and examine defense witnesses. e) Pass such and further order/orders as
this Learned Court may deem fit and proper in the interest of justice.

MW4WWWmmWﬁ@ﬁThepresent
Respondent is engaged in manufacturing, processing, packing, supply and sale of a
wide range of food products under trade name Talod®.The Respondent is being
prosecuted for alleged violation of Section (26)(2)(ii) of the Food Safety and
Standard Act, 2006 (hereinafter referred to as "FSS Act") and punishable u/s - 52 of
the FSS Act. The Applicant's case as alleged in the Adjudication Application is that,
the then appointed Food Safety Officer Sh. Ramesh Chandra Saini visited the
Premises of Respondent No. 1 on 24.02.2022 at 01:50 PM for inspection and, on
suspicion as to quality of standard and misbranding, lifted a sample of "Moong
Bhajiya Pakoda Mix Atta (Talod) 500 gm packing" (hereinafter referred to as
"Sample") for analysis, and accordingly, issued Form VA to Respondent No. 1

present at the time of sampling. Thereafter, the sample was sent to the Food
Analyst, Rajasthan (hereinafter referred to as "FA") who caused the testing of the
sample in Public Health Laboratory, Udaipur (hereinafter referred to as "Food
Laboratory"). The FA after conducting analysis of the sample vide its report No. LS
308/Act 2022/308 dated 04.03.2022 opined that "The sample of Mixed Flour (Talod
Moong Bhajiya Pakodi) Bearing code no. and serial no. Al-1475 of Designated
Officer (Food Safety) Cum C.M.&H.O. of District Rajsamand is Misbranded food as
protein value does not meet as per label declaration. The sample is misbranded
food under section 3(1)(zF)(A)(i)(a) of the Food Safety & Standards Act, 2006" That,
consequently, the Applicant Food Safety Officer (hereinafter referred to as "FSO")
sought sanction for prosecution from the Ld. Designated Officer, and that, the Ld.
Designated Officer, Rajsamand vide its letter no. FSSA/2023/152 dated 10.01.2023

issued sanction to the FSO for prosecuting the Respondents in the present case, in
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fhugilgn:cetof which, thf? present Application for Adjudication of penalty u/s 52 of
came to be instituted before the Hon'ble Court by Applicant FSO against
the Respondents for the alleged contravention.The Respondent most respectfully
states and submits that, for the following grounds/objections/reasons which are
without prejudice to each other, the present Adjudication Application is not
maintainable and liable to be dismissed in limine by this Ld. Court. For that, in the
present case the alleged offence, if any, has been committed by the Company
which is represented by its Nominee / authorised representative who is also
vicariously liable for the alleged offence. However, the present Respondent has
been impleaded without impleading its Nominee. Section 66 of the FSSA is

reproduced below for ready reference:

Section 66 - Offences by Companies;
(1) Where an offence under this Act has been committed by a company, every

person who at the time the offence was committed was in charge of, and was

responsible to, the company for the conduct of the business of the company, as
well as the company, shall be deemed to be guilty of the offence and shall be liable

to be proceeded against and punished accordingly: Provided that where a company

has different establishments or branches or different units in any establishment or
branch, the concerned Head or the person in charge of such establishment, branch,
unit nominated by the Company as responsible for food safety shall be liable for
contravention in respect of such establishment, branch or unit : Provided further
that nothing contained in this sub-section shall render any such person liable to any
punishment provided in this Act, if he proves that the offence was committed
without his knowledge and that he exercised all due diligence to prevent the
commission of such offence.

(2) Notwithstanding anything contained in the foregoing sub-section (1), where an
offence under this Act has been committed by a company and it is proved that the
offence has been committed with the consent or connivance of, or is attributable
to any neglect on the part of, any director, manager, secretary or other officer of
the company, such director, manager, secretary or other officer shall also be
deemed to be guilty of that offence and shall be liable to be proceeded against the
punished accordingly. Thus, it is amply clear from the plain reading of Section 66(1)
of the FSSA that when an offence is committed by a company then the Nominee
appointed by the company under the Act or in case of no Nominee has been
appointed then the person in charge and responsible for the day to day affairs of
the company shall be prosecuted along with the company. The principal of
vicarious liability is not maintainable against the present Respondent, only, when

e P.T.O.
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its Nominee has not
of: spacific prescriptigie:f rlr;i’dz:d;:ir::;::;:‘ rggstfhumbiv submitted that, in view
Act, 2006; and, settled law, in the absence of C of the Food ?afety and Standards
be convicted or vice versa. A ompany, nommated_ person cannot
_ s such, the present Respondent being a Company
cannot be convicted without impleading its nominated for the alleged
offence. Reliance is placed on the Jud person' o e
Hindustan Unilever Limited udgment of Apex Court in the matter of
215 OF 3030, B F imited Vs. State o.f Madhya Pra.desh; CRIMINAL APPEAL NO.
_ . B. For that, Respondent is a Food Business Operator under the FSS
Act, in view thereof, they have a statutory right to get the fourth part of the sample
analyzed by an accredited laboratory under Section 47(1)(c)(iii) of FSSA and Rule
2.4.1 [10(iii)] and Rule 2.4.5(1) of FSSR. Further, in order to safeguard the interest
and to avoid any prejudice to the Food Business Operator, the law as 2 second
check has further granted statutory right to Food Business Operator under Section
46(4) of FSS Act and under Rule 2.4.6(1) of FSS Rules to get the 2nd part of the
sample analyzed by a Referral Food Laboratory (whose report is final and
supersedes the report of the Food Analyst). the second part of the sample analysed
by Referral sampling nor report of FA with an opportunity to get Itis pertinent to
mention here that, neither FORM VA (Intimation of sampling to Food Business
Operator) drawn by Applicant FSO at the time of Food Laboratory, was ever served
to the present Respondent. There is no acknowledgement on record, as well, to
show that the above intimation; and, report of FA with an opportunity of retesting
was served to the present Respondent. In view of the above, the present
Respondent has been deprived of both of its Statutory Rights i.e. A) to get the
fourth part of the sample analyzed by an accredited laboratory; and, B) to get the
2nd part of the sample analyzed by a Referral Food Laboratory (whose report is
final and supersedes the report of the Food Analyst). Hence, the entire proceedings
stands vitiated for being patently illegal, and therefore, liable to be dismissed and
set aside, summarily on this score alone. Respondent places reliance on the
judgment of Hon'ble Supreme Court in the matter of APPEAL NO.1167 OF 2019
(Arising out of S.L.P. (Criminal) No.4314 of 2015) Vijendra Versus State of Uttar
Pradesh decided on 31" July 2019, wherein, the Hon'ble Apex Court has held that
mere dispatch of report is not sufficient, proof of delivery is mandatory. C. For that,
in terms of section 3(1)(p) and section 43(1) of FSS Act, 2006 a food laboratory is
required to fulfil Diner two basic criterion to be eligible to test the food samples
drawn under section 47 of the FSS Act, 2006. First, such food laboratory must have
NABL Accreditation, and, second, such food laboratory must be recognized and

notified by FSSAI. As per the accreditation granted to the Food Laboratory wherein

7|Page P.T.O.
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the sample was tested, te
Protein content is beyond :ﬁ':icfpzrgf :eAt; 1Y ood for the alleged parameter of
In view thereof, the report of food anal 'L ACCrEd'itation 0t tfie said Jaboratory.
authority and competence, and theref: D B 0(E Lor R e e
report of FA are liable to be dismisserde' e';tire pf0$eedmgs emanating from the
accreditation of Public Health Laborato JQ i SEt-amd& copy of g of AL
as Annexure - A. The Respondent |FY, al?urls annexed lr\erewuth and marked
Hon'ble Bombay High Court in Writ l; atche.s reliance on the judgment passed by
Ltd -vs- The Food Safety and Stand etition (!.) No. 16'88/2015; M/s NesFle_Indla
held that food sarmbl andards Authority of India & Others. wherein it was
laboratories whi hp es could l?e sent for analysis by the Food Analyst only in those
Authort ic are.accred'lted by NABL and recognized & notified by the Food
rity. [Para 96. It is not in dispute that the Laboratories in which these food
samples were tested were either not accredited by NABL or not recognized by the
Food Authority under section 43(1) of the Act or even if they were accredited or
notified, they were not accredited to make analysis in respect of lead in the
samples. There is no material on record to show whether the procedure of testing
samples mentioned under the Act and Rules and Regulations framed which is
thereunder has been followed. There is a grave doubt about the samples being
tested at Avon Food Lab (Pvt.) Ltd. and even if they are so tested, prima facie, it
does appear that procedure of testing the samples has not been followed. The
contention of Mr. Pracha, the learned Counsel for Respondent No.2 that in view of
the Notification issued on 5/7/2011 even the State and Central Laboratories,
though not notified, were entitled to test the samples, is incorrect. He Respondent
further places reliance on the Judgment passed by Division Bench of Hon'ble
Bombay High Court (Civil Appellate Jurisdiction) in Writ Petition No. 3413 of 2022
with 3416 of 2022, 8003 of 2021 in the matter of M/s Pernod Ricard India Private
Limited Vs. Food Safety and Standards Authority of India and Others, Decided
September 23rd 2022 on "The food laboratory shall have the obligation to perform
all tests in the approved premises as per the valid scope of recognition. The tests
ought to be carried within the valid scope of recognition. "to all the" It would
appear that the Executive Director of Food safety and Standard Authority of India
has issued letters on 15.03.2021 Commissioners of Food Safety of all States to the
effect that the samples are being sent to the laboratories not capable of testing the
product /parameter and he advised that the scope of testing of the laboratory may
be checked, before sending any sample for analysis for any purpose under the
various provisions of this Act, so as to ensure that the analysis reports are legally
and technically valid. The Respondents could not demonstrate as to how the said

glPage - p.T.O.
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|Jaboratory was competent to te
st and analyze th
ithout prejudi e alcohol beverage.” F
:2 i ':orj::;lce to the foregoing, it is most humbly submitted thagt mec;;:;até
ysis was never tested by the FA, as evident from the r'ecord of the

case. It is pertinent to menti
on here that, the followin icti
, contr
on the face of the record in the instant matter: ’ dtionsare spparent

i) Date o i
2\ it rizzi“:agso;::iiiif::ﬁrt:(;)rded in For:m No. VA is 12.10.2021, whereas,
(i1) Batch No. of the sample ;I ?te of Packing of the sample was 07.01.2.02-2;
report has mentioned thp recorded in Form No. VA is 0912110, whereas, FAin its
(il Best Before D at Batch' No. of the sample was 0971N; .
ootk ‘ ate recorded in Form No. VA is 12.05.2022, whereas, FA in its
p‘ as mentioned that Best Before Date of the sample was 07.08.2022;
In view of the above, it is clear that the sample tested by the FA is different from
the s.ample lifted by FSO, and therefore, entire case of the prosecution is liable to
be dismissed and set aside for being fraught with grave violations of provisions of
sampling and analysis. E. For that, the sample passed all test for its standard of
quality and declarations made on the package of the label when tested by the
Manufacturer, and therefore, it is apprehended that the report of analysis of the
sample issued by FA is erroneous. F. For that, the Hon'ble Apex Court and various
High Courts in the Republic of India have from time to time settled the law that
while granting sanction the authority concerned is required to apply mind on the
facts of the case as also the relevant material while reaching to the conclusion as
to whether prosecution has to be sanctioned or not. It is an obligation of the
sanctioning authority to discharge his duty to give or withhold sanction only after
having full knowledge of the material facts of the case. Sanction is a weapon to
discourage vexatious prosecution and it is a safeguard for the innocent, though not
a shield for the guilty. However, in the instant case, considering the foregoing,
sanction for prosecution is arbitrary and without application of mind. In view
thereof, Adjudication Application deserves to be dismissed and set aside. G. The
present Respondent craves leave to add, alter the foregoing grounds and to cross
examine the witnesses of the applicant and submitting its defense evidence.
A. The present Respondent, therefore, prays: (a) That, this Hon'ble Court be
pleased to dismiss the application and the entire proceedings qua the Respondent;
(b) That, the Food Analyst be called for cross examination; (c) That, the Respondent
be allowed to cross examine all witnesses as mentioned by the Applicant in the
adjudication application; (d) That, the Respondent be allowed to produce and
examine defense witnesses. (e) Pass such and further order/orders as this Learned
Court may deem fit and proper in the interest of justice.
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