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required to be taken by the secured creditor or if any of the secured assets is required

to be sold or transferred by the secured creditor under the provisions of this Act, the

secured creditor may, for the purpose of taking possession or control of any such
secured assets, request, in writing, the Chief Metropolitan Magistrate or the District

Magistrate within whose jurisdiction any such secured asset or other documents

relating thereto may be situated or found, to take possession thereof, and the Chief

Metropolitan Magistrate or as the case may be, the District Magistrate shall, on such

request being made to him—

(a) take possession of such asset and documents relating thereto; and

(b) forward such asset and documents to the secured creditor: _
[Provided that any application by the secured creditor shall be accompanied by an
affidavit duly affirmed by the authorised officer of the secured creditor, declaring
that—

(cexvii) the aggregate amount of financial assistance granted and the total claim
of the Bank as on the date of filing the application;

(cexviii) the borrower has created security interest over various properties
and that the Bank or Financial Institution is holding a valid and
subsisting security interest over such properties and the claim of the
Bank or Financial Institution is within the limitation period;

(cexix) the borrower has created security interest over various properties giving
the details of properties referred to in sub-clause (ii) above;

(cexx) the borrower has committed default in repayment of the financial
assistance granted aggregating the specified amount;

(cexxi) consequent upon such default in repayment of the financial assistance
the account of the borrower has been classified as a non-performing’
asset;

(cexxii) affirming that the period of sixty days notice as required by the
provisions of sub-section (2) of section 13, demanding payment of the

. defaulted financial assistance has been served on the borrower;

(cexxiii) the objection or representation in reply to the notice received
from the borrower has been considered by the secured creditor and
reasons for non-acceptance of such objection or representation had been
communicated to the borrower;

(cexxiv) the borrower has not made any repayment of the financial
assistance in spite of the above notice and the Authorised Officer is,
therefore, entitled to take possession of the secured assets under the
provisions of sub-section (4) of section 13 read with section 14 of the
principal Act;

(cexxv) that the provisions of this Act and the rules made thereunder had
been complied with: Provided further that on receipt of the affidavit from the
Authorised Officer, the District Magistrate or the Chief Metropolitan
Magistrate, as the case may be, shall after satisfying the contents of the

affidavit pass suiig ?1 . pefe of taking possession of the
secured assets 1 [witliin a perio¢ days from the date of application]:

[Provided also that il igaaties Hr& kighadetropolitan Magistrate
or District MagistidateviZQ2510 0 A3 fHirty days for reasons beyond
his control, he maRe2EONRVFAMESIEL ons in writing for the same, pass the
order within such further period b e exceeding in aggregate sixty days.]

Provided also that the requirement of filing affidavit stated in the first proviso
shall not apply to proceeding pending before any District Magistrate or the

B
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Chief Metropolitan Magistrate, as the case may be, on the date of
commencement of this Act.]

[(1A) The District Magistrate or the Chief Metropolitan Magistrate may
authorise any officer subordinate to. him,—

(xlix) to take possession of such assets and documents relating thereto; and

(1) to forward such assets and documents to the secured creditor.]

(2) For the purpose of securing compliance with the provisions of sub-section
(1), the Chief Metropolitan Magistrate or the District Magistrate may take or
cause to be taken such steps and use, or cause to be used, such force, as may,
in his opinion, be necessary.

(3) No act of the Chief Metropolitan Magistrate or the District Magistrate [any
officer authorised by the Chief Metropolitan Magistrate or District
Magistrate] done in pursuance of this section shall be called in question in
any court or before any authority.

9 Hey ¥ A fofa oY 5 A = <o vd Swea red g
R T ? 9 sEeeEg 2—

Hon’ble Bombay High Court in the matter of Phoenix ARC Pvt. Ltd. Vs. The
State of Maharashtra (2022) ibclaw.in 193 HC has held as under:

“18. Section 14 does not contemplate the following:— (i) Any notice to
be given to either Borrower or a Third Party, (ii) Borrower or a Third Party to
file any reply to the application, (iii) Borrower/Third Party to be heard, (iv)
Adjudication as to the legality or validity of the mortgage. (v) Adjudication as
to the quantum of the debt claimed by the secured creditor. (vi) Adjudication of
any issues such as limitation, etc.”

Hon’ble Supreme Court by its judgement dated 26.09.2022 in the matter of
Balakrishna Ram Tarle v. Phoenix ARC (P) Ltd. (2022) ibclaw.in 116 SC has
held as under: '

“Thus, the powers exercisable by CMM/DM Under Section 14 of the
SARFAESI Act are ministerial step and Section 14 does not involve any
adjudicatory process qua points raised by the borrowers against the secured
creditor taking possession of the secured assets. In that view of the matter once
all the requirements Under Section 14 of the SARFAESI Act are complied
with/satisfied by the secured creditor, it is the duty cast upon the CMM/DM to
assist the secured creditor in obtaining the possession as well as the documents
related to the secured assets even with the help of any officer subordinate to him
and/or with the help of an advocate appointed as Advocate Commissioner. At
that stage, the CMM/DM is not required to adjudicate the dispute between the
borrower and the secured creditor and/or between any other third party and the
secured creditor with respect to the secured assets and the aggrieved party to be
relegated to raise objections in the proceedings Under Section 17 of the
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