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6. I have given my thoughtful consideration to the above submissions and
carefully perused the record. I have also studied the law laid down in the
cases cited at Bar.

7. In the instant case, the dispute pertains to the lands of khasra nos. 3359
and 3362 situate in Village Dakan Kotda Tehsil Girwa. There are rival
versions of the parties in respect of the said lands. According to the Forest
Department, the lands of said khasra numbers were notified as 'Forest
Lands' by the State Government Notifications dated 21.11.1957 and
21.06.1980 and thus the respondent is a trespasser over these lands. On
the contrary, according to the respondent, the land of khasra number 3359
was purchased by it through registered sale deed and patta has also been
issued in its favour. Regarding the land of khasra number 3362, it has been
alleged that this land is being used by the respondent as a way of access to
his land of above khasra number 3359.

8. The learned Assistant Forest Conservator and the first appellate courts gave a
verdict in favour of the revisionist and ordered for ejectment of the
respondent out of the lands of both the khasra numbers treating it as
trespasser. The second appellate court, however, set-aside both the
judgments by observing that the land of khasra no. 3359 is not Forest Land
and respondent is a purchaser of this land. The said findings of the learned
second appellate court are based on voluminous documentary evidence on
record in the shape of Jamabandi, sale deed and patta. It is an admitted fact
that the District Collector, Udaipur himself ordered the conversion of the
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land of khasra no. 3359 from agricultural purposes to non-agricultural
purposes and a factory set up by the respondent is functioning in the land
of khasra number 3359 since long. All these facts were ignored by the
learned Assistant Forest Conservator, Udaipur (South) and the District
Collector, Udaipur while passing the orders dated 11.01.2007 and
26.3.2012 respectively merely on the basis of assumptions that the land of
khasra no. 3359 has been notified as forest area in the official Gazette. The
learned District Collector went beyond it and treated this land as forest area
on the basis of the affidavit of the Assistant Forest Conservator, Udaipur
wherein it was mentioned that the disputed land is forest land. Whereas on
16.7.2008, the Dy. Forest Conservator, Udaipur has given an information
under the Right to Information Act, 2005 to one Shri Bhanwar Lal Pokharna
that the land of khasra no. 3359 has not yet been notified as forest land in
the Gazette Notification of the State Government. Therefore, the learned
R.A.A. rightly observed that the possession of the respondent over the land
of khasra no. 3359 is not in the capacity of a trespasser, rather he is
occupying it as its purchaser.

9. The Hon'ble Lokayukta, Rajasthan in order dated 06.10.2016 also gave a

10.

11.

12.

13.

finding in Case No. 15(8)L.A.S./2015 that the Forest Department has no
right to treat the present respondent as trespasser over the land of khasra
number 3359. In such circumstances, the matter in respect of the land of
khasra no. 3359 could not have been adjudicated in summary proceedings
under Section 91 of the Rajasthan Land Revenue Act, 1956. In similar
circumstances, the Hon'ble Rajasthan High Court in the matter of 'Kesar
Kanwar & ors.' (supra) quashed the proceedings under Section 91 of the LR
Act and also held that it will be open for the parties to pursue appropriate
remedy before appropriate forum for establishing their respective right over
the land in question and to take the consequences thereof. In the matter of
Hukam Singh (supra), the Hon'ble Rajasthan High Court quashed the
proceedings under Section 91 of the LR Act and also held that instead of it,
proceedings for setting aside the sale made in favour of the purchasers of
the land could have been initiated.

In view of above, the order of learned Settlement Officer-cum-Revenue
Appellate Authority, Udaipur to the extent of setting aside the proceedings
under Section 91 of the LR Act, 1956 in respect of the land of khasra no.
3359 deserves to be maintained with the modification that the parties would
be free to pursue appropriate remedy before appropriate forum for
establishing their respective rights over the land of this khasra number and
to take the consequences thereof.

However, the learned second appellate court has not given any finding in the
impugned judgment in respect of the nature of the land of khasra number
3362, viz., whether this is a forest land, khatedari land or recorded as way
in the official records, though arguments were raised by the parties before it
in this regard. Thus, the valuable rights of the revisionist have been
prejudiced regarding the land of this khasra number.

As the impugned judgment is not reflecting conscious application of mind in
reversing the judgments of courts below regarding the land of khasra no.
3362, therefore, this Board is unable to uphold the right of the respondent
to remain in possession over the land of this khasra number.

Resultantly, the revision is partly accepted and it is ordered as under :-

(i) The impugned judgment of learned Settlement Officer-cum-Revenue

Appellate Authority, Udaipur to the extent of setting aside the
proceedings under Section 91 of the LR Act, 1956 in respect of the
land of khasra no. 3359 is maintained with the modification that the
parties would be free to pursue appropriate remedy before appropriate
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forum for establishing their respective rights over the land of this
khasra number and to take the consequences thereof.

(ii) The matter is remanded to the learned Settlement Officer-cum-Revenue
Appellate Authority, Udaipur with a direction to pass the order afresh
in respect of the land of khasra number 3362 after giving opportunity
of hearing to the parties. It is made clear that this Board has not
expressed any opinion on merits in respect of the land of khasra
number 3362. Therefore, the learned Settlement Officer-cum-Revenue
Appellate Authority shall decide the matter without being influenced in
any manner by any of the aforesaid observations in accordance with
law.
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% 9y Ueud 531 76 The matter is remanded to the learned Settlement Officer-

cum-Revenue Appellate Authority, Udaipur with a direction to pass the order afresh in
respect of the land of khasra number 3362 after giving opportunity of hearing to the
parties. It is made clear that this Board has not expressed any opinion on merits in
respect of the land of khasra number 3362. Therefore, the learned Settlement Officer-
cum-Revenue Appellate Authority shall decide the matter without being influenced in

any manner by any of the aforesaid observations in accordance with law. 3Id: g9
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