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f% “We have gone throught the order passed by the Board in all the writ petitions
and we find that in all the judgments given by the Board they are laboring under the
misconception that in absence of documentary evidence, the right of the parties cannot be
adjudicated is wholly incorrect premises. The "evidence" has been defined under the
Evidence Act 1872 (herein after referred to Act 1872) which reads as under:

"Evidence" "Evidence means and includes:-

(1)  all ststements which the Court permits or requires to be made before if by
eitnesses, in relation to matters of fact under inquiry; such statements are called

oral evidence ;

g’i‘m (2)  all documents produced for the inspection of the Court ; such documents are

called documentary evidence
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That evidence consistent of two kind, namely, oral or the documentary evidence is
dealt in Chapter IV of the Act 1872 and the the documentary evidence has been mentioned
in Chapter V of the Act 1872. Therefoer, it is wrong to say that the matter cannot be decided
on the basis of the oral evidence. It is a different matter that the oral evidence ied by
petitioner may not be accepted by the trial court for good reasons, but to say that no
documentary evidence has been led, therefore, all the oral evidence is to be rejected and the
decree passed by the competent Revenue court is to be set aside, is wholly erroneous. It is
matter of common experience that in cases of long possession, it is difficult to get
documentary evidence, but if oral evidence is truthful and is admissible under the Act 1872
then it is wrong to say that since documentary evidence has not been produced, therefore,
oral evidence is to be rejected. If the Assistant Collector finds that oral evidence is not
truthful, or unreliable, then in that case he may not place reliance on such oral evidence and
can reject the suit. But if he finds that oral evidence is a truthful, admissible under the law
and is reliable, then in that case, it is always open for the trial court to act upon the oral
evidence and decree the suit as the case may be, but unfortunetly the learned Board under
the misconception that since no documentary evidence has been led, therefore, suit is
rejected, has committed an apparent error. We are sorry to say that we do not agree with this
approach to the learned Member of the Board of Revenue.At the same time, we regret to say
that no documentary evidence has been produced by the State was equally party before the
Assistant Collector in suit filed by the petitioner. If there was come documentary evidence
available with the State so as to negative the claim of the petitioner, then they could have led
the same in evidence in accordance with law, but that has also not been done. Instead of
going into this aspect here, we deem it proper that let both the parties may produce proper
evidence at the proper forum so that the issue can be debated objectively in the light of the
observations made aforesaid.

10. In the result we allow this writ petition and all the writ petitions

mentioned in the Appendix and quash the orders of the Board of Revenue and the
judgment passed by Assistant Collector and remand this case back to the Assistant
Collector so as to permit the petitioner as well as the State to lead the proper evidence
i.c. the oral or documentary and let the Assistant Collector may decide the matter
afresh in accodance with law.
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