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respondent in absolute terms - Thus, High Court was not right in its conclusion that the deed
was a gift deed and donors were divested of the title on execution” WD IR
TosTgoaro (THA) 2013 AW 32 ¥ T R R RS “Succession Act, 1925,
Section 2(h) - Transfer of Property Act, Section 122 - Document whether gift or Will -
Stipulation in document that executants shall keep possession of property in question-
Uﬁliseinoomeﬁompropertyforreplyingloanmdﬂxeirmaimenm-mdaﬂerlifcmne
of executants property would absolutely go to sons - Document does not create right, titles,
ownership in sons when document was executed or during life time of executants

B. Registration Act, 1908 Section 17 (1)(®) Transfer of Property Act, Section 122 -
Composite document - Composite document, having the characteristics of a Wil aswell asa

gift - It may be necessary to have that document registered, otherwise that part of the
document which has effect of a gift cannot be given effect to.
C. Succession Act, 1925, Section 2(h) - Transfer of property Act, 1882, Section 122 - Will
and gift - Distinction of - A Will is, revocable during the lifetime of the owner of the
property - In the case of gift, it comes into operation immediately - Held, the real and the
only reliable test for the purpose of finding out whether the document constitutes a Will or a
gift is to find out as to what exactly is the disposition which the document has made,
Wwhether it has transferred any interest in pracsenti in favour of the settlees or it intended to
transfer interest in favour of the settlees only on the death of the settlers - Mere reigistration
of document cannot have any determining effect in arriving at a conclusion that it is not a
Will.
D. Registration Act, 1908 Section 17 (1)(b) Transfer of Property Act, Section 122 -
Composite document - Effect of - Part of document clearly testamentary- such part may take
effect as a Will- Other part if it has the characteristics of a settlement and that part will take
effect in that way - One part of the document has effect during the life time of the executants
i.e. the gift and the other part disposing the property after the death of the executants - It is
not unusual to register a composite document which has the characteristics of a gift as well
as a Will.
E. Registration Act, 1908, Section 17 Document which may serve as evidence of gift - It
falls within the sweep of Section 17 of the Registration Act.
F. Interpretation of documents - The primary rule of construction of a document is the
intention of the executants, which must be found in the words used in the document- The
fundamental rule to be adopted is to ascertain the intention adopted from the words
Fad ¥ 2\ employed in " o300 2015 (1) I 83 A m%mfaa fr 5 “Constitution of
e ',/"\ ) \uu, 1950 Article 226 Indian Succession Act, 1925 Section 2 (f), 220, 213 Probate of Will
d ) - Grant of - Instant case, petitioners have filed this writ petition against the order dated
/16.3.2013 passed by the court of first instance and the revisional order thereto dated
2.4.2014 - A suit was decerrd in the year 1980 - After about 18 years one of the defendants
E pﬁea&qpliedﬁxsuﬁngnsidemesaiddeme-Dispmemlatesmwhoismek@
A g ‘:m&ﬂledemdputyforﬂxmoscofpmsewﬁngmemmorpmowdings is
" determinable under Order 22 Rule 5 Civil Procedure Code - Held, it is not the case of the
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is not a executor of the Will who may be compelled to obtain probate of it - Purpose of
substitution is limited and is confined to the right to prosecute the litigation on behalf of the
deceased rather then establishing a claim over the Estate and credits of the deceased as an
heir or successor - Court below have not erred in law in permitting substitution of
respondent no. 2.” TOSME0SIRO (RT) 1976 U 40 # WRITRT fbar & “A. Civil

Procedure Code, 1908 Section 100 - Second appeal - Finding of fact - Interference- When
warranted, stated,

B. Evidence Act, 1872, Section 101, 102, 103, 104
Presumption - Position stated

C. Evidence Act, 1872, Section 32 - The words
Meaning,

and 114 - Adoption - Burden of proof -

'before the question in dispute was raised -

D. Evidence Act, 1872 Section 76 - Contents of original document - Proving of - Whether
certified copy admissible - Position stated.

E. Civil Procedure Code 1908, Order 15 Rule 10, 11, 12 and 21 -

The words "required to
give evidence" meaning,

F. Evidence Act 1872, Section 90 - Will - Will 30 years old - Coming from proper custody -
Presumption as to due execution arises.

G. Succession Act, 1925, Section 119 - Suceession - Will - Devisee took a vested interest in
the property subject to the life interest given to restator's wife - A vasted interest is not
defeated by the death of devisee before he obtains possession and his representatives will be

entitled to its benefits.” TOMEOIR0 (TM) 2006 U 22 ¥ 7% wRIwRT foar
“Evidence Act, 1872 Section 68 Evidence - Execution of deed - Admitting in evidence
marking them as exhibit - Rejected - Contents of deed already proved, execution of deed in
question admitted by plaintiff themselves - If any of attesting witness is alive, no need to
prove admitted facts of execution.”

BIeTifdy Ioblel NS ERT g ~a1a Rigr aaea & gy &
M BB FS TP TR IR0 R o1 W B &, g et 7@ awiigg & wdmo
BT Y B Al 30 T F J0TH0W0 (R17) 1995 U 426 ¥ WRTRT frar B
“Indian Succession Act, 1925 - Sec. 63 (c) - How attestation of a Will is to be made by the
witnesses ? - To prove due attestation of the will, is to be proved as required by law - The
witnesses should see the attestator signing the will and should also the attesting witness did
not state these requisites, in examination-in-chief, then it will depend on the appreciation of
the evidence- In the present case as the attesting witnesses failed to prove their attestation
and the will was taken to be not proved.” I YR S0TF0T0 (THHN) 2010 U 376
g yfauifed fdar f& “B Evidence- Proof - Mere admission of document in evidence
does not amount to its proof - Mere marking exhibit on a document does not dispense with
its proof.” WA ST TRTA §RT I RS FEera AcH Fadl am
aiarﬁwriﬂﬂ(2001)6ﬁoﬁoﬁos&o%mﬁﬁaﬁf&ﬁnﬁmﬁaﬁ%ﬁim
- mﬁamwwmm%%w%maﬂmgﬁawwm@m
e aammawm@aaﬂ%mmﬁm%lwmﬁmﬁﬁm::j:‘z
glm RN £ — 5. This court in Lakshman Singh Kothari V Rup Kanwar
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:r::’life‘::; ::::; l(l;l: ;::‘t“there cannot be a v'alid a(?option unless the ado?t?d child is

¥ to another, the object being to secure due publicity. As the

appellant has taken the plea that she was the adopted daughter of late Ramesh Chandra
Ganguly, she must discharge the burden of the factum of adoption and its validity."

AT o SRR §RT 90N 3 fd g WRie am

U (2011) 2 Uwowioo 208 & U7 W@ 26 F WE Observation AT & b

“..... If the adoption by a Hindu male becomes subject matter of challenge before the court,
the party supporting the adoption has to adduce evidence to prove that the same was done
with the consent of his wife.This can be done either abducing document evidencing her
consent in writing or by leading evidence to show that wife had actively participated in the
ceremonies of adoption with an affirmative mindset to support the action of his husband to
take a son or a daughter in adoption. The presence of his wife as a spectator in the assembly
of people who gather at the place where the ceremonies of adoption are performed cannot be
treated as her consent. In other words, the Court cannot presume the consent of wife simply
because she was present at the time of adoption. The wife's silence or back of protest on her
part also cannot give rise to an Inference that she had consented to the adoption” HEA
IeH TAT 3 U SwIdd ifie grerwd ¥ yg Ay ufofd @ & & o
AfdT acid gA ) AMBRT W §Y SN AT qarr ganm o W@ L, 9 € WD
SOH UG SHDT Jercm B a2 e A e |
34 W I Wehe BT & fb R g wakor § Mg @ ufpar R
gad g WROT Aoy SR 1956 B GRT 6 W 11 @ W et @ gff B9 & dror
¥ 2| 30 gy N AR @1 agdieT v W g Rufa yee @i 2, i R
AP g ARVT Uy SRR 1956 @ GRT 5 (1) fRg Twe e sRor qiyor s
1956 U8 yrauifa @xe) @ 6 Rl fevg g™ @ Ffa & f <ae gw afafam
@ YRS B UEr 39 I ¥ srafde Sugwll & o guR By o & fyaw, @
fapar ST iR Iad SugwEl @ Soorad # B T @1g oAl <aqd g g
RT 6 f2wg axid qom YT avr SfRfva 1956, aE waET Bl 8
fp Rl o T ey — g N xd fafteEy T g o e b -
(1) @i A aren @fd o o @ el 7 v g |
(2) @i 2 el e T B @bl e T v e
(3) aue @fdd aad ¥ ford M AT 7w
(¢) aw g o # aftfa o wall @ orgad 7 faar I A
g1 7, o7 @ auT wRor der fif 1956, T W AR @
, gﬁwﬁmaﬁaﬁww—%@nﬁ%ﬁwaﬁ,ﬁﬁmqﬁﬁﬁaﬁ?
' yarerag A @, 78wl @t R 9 g3 @1 O w6 @, wg Al o oo
T o @ o <ow @ Teh ot T aifi W @ WHR B @ T R g @ A
: waﬁﬁmmmmwwfimwﬁmmﬁﬁ
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flsed in the prociso to Section 7 and the Explanation appended thereto has not been defined
“f the Act. Therefore, while interpreting these provisions, the Court shall have to keep in
view the legal position obtaining before enactment of the 1956 Act; the object of the new
E legislation and apply the rule of purposive interpretation and if that is done. it would be
B reasonable to say that the consent of wife enviseged in the proviso to Section 7 shold eiter be

in writing or reffected by an affirmative/positive act voluntarily and willingly done by her. if

the adoption by a Hindu male becomes subject -matter of challange before the court, the
party supporting the adoption has to adduce evidence to prove that the same was done with
the consent of his wife. This can be done either by producing document evidencing her
how that wife had actively participated in the
ceremonies of adoption with an affirmative mindset to support the action of the husband to

take son or doughter in adoption. The presence of wife as a spectator in the assembly of

people who gather at the place where the ceremonies of adoption are performed cannot be

treated as her consent. In other words, the court cannot presume the consent of wife simply
adoption. The wife's silenc

because she was present at the time of ¢ or lack of protest on her
part also cannot give rise to an inference that she had consented to the adoption.” EEIIC
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