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Yot 74 A ue wfowfea faar f&5 “A, Will - Execution of - Suspicious circumstances -
Heavy onus in propounder of Will to explain circumstances surrounding execution of Will
and establishing that document prepounded last Will and testament of testator,
B. Succession Act, 1925, Section 70 - Revocation of unprivileged will - Statutory
requirements of Section 70 to be complies with” g1 wae wHodowo (wi) 1995 T
204 ¥ gl fasan & “Succession Act, 1925, Section 74 and 75 - Old people executed
a deed vide which they gave part of land absolutely to respondents- For the rest of the lands
d\/ and the building old people reserved their right during their lifetime to live according to their
SRR  wishes in the building and appropriate entire income and profits from the properties and also
rer W arfeo® | onate or mortgage the said properties- Held Old people except part of the land given o
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6 | worer sfe wwm 61,/2011 G @ an g

reSPOndcnt in absolute terms - Thus, High Court was not right in its conclusion that the deed
was a gift deed and donors were divested of the title on execution” ZTH® Mf%;;;ﬁ
zzz::mg .(Q:r';t{)‘cf:‘ifa‘ 5?2 LI QﬁWTf?ﬁ fsar f¥ “Succession Act, 1925,
;tiPUIalion in docu;nem lhulO:;:c)ut/a\:l: S}:C::O: o DOCl.lmem i gi'ft o
Utilise income from property for repa i~vbl e p'osscs'smn i l'n s
T, paying loan and their maintenance - And after life time
o property would absolutely go to sons - Document does not create right, titles,
ownerslflp in sons when document was executed or during life time of executants
B. Registration Act, 1908 Section 17 (1)(b) Transfer of Property Act, Section 122 -
Composite document - Composite document, having the characteristics of a Will as well as a
gift - It may be necessary to have that document registered, otherwise that part of the
document which has effect of a gift cannot be given effect to.

C. Suceession Act, 1925, Section 2(h) - Transfer of property Act, 1882, Section 122 - Will
and gift - Distinction of - A Will is, revocable during the lifetime of the owner of the
property - In the case of gift, it comes into operation immediately - Held, the real and the
only reliable test for the purpose of finding out whether the document constitutes a Will or a
gift is to find out as to what exactly is the disposition which the document has made,

whether it has transferred any interest in praesenti in favour of the settlees or it intended to
lers - Mere reigistration

sion that it is not a

transfer interest in favour of the settlees only on the death of the sett
of document cannot have any determining effect in arriving at a conclu
Will.

D. Registration Act, 1908 Section 17 (1)(b) Transfer of Property Act, Section 122 -
Composite document - Effect of - Part of document clearly testamentary- such part may take
effect as a Will- Other part if it has the characteristics of a settlement and that part will take
effect in that way - One part of the document has effect during the life time of the executants
i.e. the gift and the other part disposing the property after the death of the executants - It is

- not unusual to register a composite document which has the characteristics of a gift as well

as a Will.
E. Registration Act, 1908, Section 17 Document which may serve as evidence of gift - It

falls within the sweep of Section 17 of the Registration Act.

F. Interpretation of documents - The primary rule of construction of a document is the
intention of the executants, which must be found in the words used in the document- The
fundamental rule to be adopted is to ascertain the intention adopted from the words
employed in it” go3rRo0 2015 (1) o7 833 ¥ wfemfea fear f& “Constitution of
India, 1950 Article 226 Indian Succession Act, 1925 Section 2 (f), 220, 213 Probate of Will
- Grant of - Instant case, petitioners have filed this writ petition against the order dated
16.3.2013 passed by the court of first instance and the revisional order thereto dated
2.42014 - A suit was decerrd in the year 1980 - After about 18 years one of the defendants
to the suit applied for setting aside the said decree - Dispute relates to who is the legal
representative of the deceased party for the purpose of prosecuting the suit or proceedings is
determinable under Order 22 Rule 5 Civil Procedure Code - Held, it is not the case of the
petitioners that respondent no. 2 has been named as an executor in the Will - Estate of the
deceased is not situate in the territories of Bengal, Bombay and Madras - Respondent no. 2
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is not a executor of the Will who may be com

pelled to obtain probate of it - Purpose of

. b ¢ g:lht lc; Prosecute the litigation on behalf of the 7"
deoeased' er the Estate and credits of ‘-
e - of the deceased as an
D ;Lrl;t below have not erred in law in permitting substitution of //
: + & R0NMIR03MR0 (1) 1976 Uo7 40 # uferarfea fsar 5 “A. civig
rocedure Code, 19 i =i
08 Section 100 - Second appeal - Finding of fact - Interference- Whe / J
warranted, stated. >
B. Evi i
Evnden‘ce Act, 1872, Section 101, 102, 103, 104 and 114 - Adoption - Burden of proof - '
Presumption - Position stated o

C. Evidence Act, 1872, Section 32 - The words

: 'before the question in dispute was raised -
Meaning,

7

D. Evidence Act, 1872 Section 76 - Contents of original document - Proving of - Whether
certified copy admissible - Position stated.

E. Civil Procedure Code 1908, Order 15 Rule 10, 11, 12 and 21 - The words "required to
give evidence" meaning.

F. Evidence Act 1872, Section 90 - Will - Will 30 years old - Coming from proper custody -
Presumption as to due execution arises.

G. Succession Act, 1925, Section 119 - Succession - Will - Devisee took a vested interest in
the property subject to the life interest given to restator's wife - A vasted interest is not
defeated by the death of devisee before he obtains possession and his representatives will be
entitled to its benefits,” TOSMS0SMRO (qeM) 2006 UoT 22 # =g wfwifea faar &
“Evidence Act, 1872 Section 68 Evidence - Execution of deed - Admitting in evidence
marking them as exhibit - Rejected - Contents of deed already proved, execution of deed in
question admitted by plaintiff themselves - If any of attesting witness is alive, no need to
prove admitted facts of execution.”

Beife qe R gRT Fd e Rigr s & qeEd €
am@ﬁwwwwmaﬁm%mmww&qﬁm
H1 U & 39 gwe # Sovdosio (]191) 1995 U1 426 ¥ wfowfea far &
“Indian Succession Act, 1925 - Sec. 63 (c) - How attestation of a Will is to be made by the
witnesses ? - To prove due attestation of the will, is to be proved as required by law - The
witnesses should see the attestator signing the will and should also the attesting witness did
not state these requisites, in examination-in-chief, then it will depend on the appreciation' of
the evidence- In the present case as the attesting witnesses failed to prove their attestanon.
and the will was taken to be not proved.” 20 yR SogHosio (THHL) 2010 ST 376 A
g ufeafea fear f "B Evidence- Proof - Mere admission of document in eviden.ce
does not amount to its proof - Mere marking exhibit on a document does not dispense with
its proof.” WWWWWW Wmﬂaﬁ;z‘:
a;farnima’m(2oo1)evﬁo#rovﬁoseo$wf{agﬁﬁuﬁqﬁﬁaﬁ% o
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5 g & — 5. This court in Lakshman Singh Kothari V Rup Kanwar AIR 1961 SC
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: inter alia, beld that there cannot be a valid adoption unless the adopted child is

w from one family to another, the object being to secure due publicity. As the

¥ W has taken the plea that she was the adopted daughter of late Ramesh Chandra
~ @Ganguly, she must discharge the burden of the factum of adoption and its validity."

N S YR GRS o e SR HRITare

m‘ (011) 2 vwosfowo 208 @ T W 26 § TE Observation AT g f&

", If the adoption by a Hindu male becomes subject matter of challenge before the court,
the party supporting the adoption has to adduce evidence to prove that the same was done
with the consent of his wife.This can be done either abducing document evidencing her
consent in writing or by leading evidence to show that wife had actively participated in the
ceremonies of adoption with an affirmative mindset to support the action of his husband to 5
take a son or a daughter in adoption. The presence of his wife as a spectator in the assembly
of people who gather at the place where the ceremonies of adoption are performed cannot be
treated as her consent. In other words, the Court cannot presume the consent of wife simply
because she was present at the time of adoption. The wife's silence or back of protest on her
part also cannot give rise to an Inference that she had consented to the adoption” HHE
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i » provisions, the Court shall have to keep in
view the legal position obtaining before enactment of the 1956 Act, the obj
legislation and apply the S | iy Objw.oflhenew
oo apply the rule of purposive interpretation and if that is done. it would be
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in writing or reffected by an affirmative/positive act voluntarily and willingly done by ber. if
the adoption by a Hindu male becomes subject -matter of challange before the court, the
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the consent of his wife. This can be done either by producing document evidencing her
consent in writing oe by leading evidence to show that wife had actively participated in the
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