1|mmm%/m1smmmwmammm@mm

TR ST 34T WTfdresmy, grel
dIoRiN Sfar : Sfo gorwRiE dieM, TROTOT0

RIGT 3YTeT &7 38 /2015
eI I IS
1. YAEN TEdIeeR uTell TR #E=e Y3 Bol A

;
®
4
.

5. @A PAl TR A5
6. GRSl g1 R AIEH g
7. AT GA TR AEHE
8. JIRIT T TR AIZH]

U 3=l ERT 225 ISR HIIABel SETIH 1955
IuRefT :
WHRN WRIeR
10 YOI Agad NuigRIted, f[AgM ifvYeS YIs< | 1 9 8

= ﬁ-ufa i
feie : & 2.20) 9

N
v

qicUe HI MR W I U IaId GRT 225 STRATH BIYABN

2% SraN\ o 1956 & T8 NWIe<d & fd%wg UK HY SUEUS BRI drell R

3, .:‘l‘i«}\wmm/mm(WW)WWWWWG\?EHQO

)mﬁwmﬁﬁﬁﬁzemzmszﬁwwﬁmﬁﬁﬁﬁﬁmlm

o ol XRRER B TR VWISTH B SINY G Terd fhar a7 der 3Ry
_/ R BT NS Tl [haT | SHITET TR &7 989 gAl T8 |

WHR WpR = A0+ 989 & HoF fFar {6 ardiemoe @ iR ¥

d\/ ﬂmawa%ﬂﬂaﬁﬁmsﬂmgmaﬁﬁmé%a%ﬁwmﬁmw

A ST ORT 3§ ORI ¥ NoRd AR 1956 & T8 BraTel v IR




N frer AR of, WERT AR 1169, 1170, 1218 XEAT 69.18 AET e =Y

il

z|mmmw/zo1smmmwm$m§owmﬁam

%m,ﬁ%ma%wwmgvﬁ@ﬁhmlﬁzﬁqmw
ﬂ@r157/1971ﬁ%@ﬁ%w%mwmw?/w?a
ot e, R srfieer <marers g1 Reti 24.00.1988 B oy TR b
WW%WWW@%@W@@WW%
smaer iR fu | Saa fofa @ aafa Sraw YWaiRve gRT RO anfier TR
SIYQR @ T ondiet IRgd @, o fReiE 20121004 BT waT Rk e
24.09.1988 I IURC BY YRV 3 (<9l & AT vy =Imamery @7 gy
W%Wﬁﬁqﬁmzﬁm@ﬁaﬁmaﬁwmﬁwﬁqﬁﬁ
oI wR Y A wwma fola uiRe @) oW gmme wewer e
TR | G TS AT 7| vk & ReaRer & SR Ywe TR e
BT 8F & BROT fieive gRT 1% 03.08.2011 D SHD HI0OGO BN T
WG BT TE | YAV ST PI0q0 B qerdt F Fraw o, fe=g Retip 07.102013
@1 Ao AT G TR AT B AR W IBITTAH, eg T 95 TF gl
T3 UG PR W AdIelve B IR Q I6HIY aedr g7 s s us
TR fobam T, fheg SR IR g1 erfieve @ eIk ¥ wE e
Ud RATISI BT 3aaiia by & € O anfier oty oiRa fvar € & fafy
faeg &1 AU WA S B anT 36 § Rifde <o w9 o =A™ w
G BT ARGR TE 8, WA A o7 MR S¥erd & DRAT gt @
IS IR Whd & | SR RIer gRT O el foiy ¥ R = ok
@1 FeH e a1 B, a8 daa o 19 Rifde e # R a9y e
| wdfEd B, e g @1 iR ove v Rifle <marerm @Y ¥ i
SRAMIA @I €RT 41 & T8d WRAIT AT & e 39 Follel &1 9 & § oY
yIaET affd B, 9% gER — (@) — W™ & e duEEr $1 W@
Ud R 39 geR 921 81, e IMRe R @1 9d w9 ¥ S @)
o7 (¥0)—"3fp TR 39 UBR Tel, Rrad o7 ok Sares aEEt @7 9d
WERYT & o SIfRTeR Haw=or 7 8¢ 3 erel ¥ GfRFT aftfrm @
1o I G121 B O T | e o 2 B A T oo B
ATy ST ATl MR & Mol § Ry v Ao & urerm =7 @1 qen
B UTGETEl Bl TOR RIS BR OR A ey yikg far &, o RfY
W%l?ﬂﬁﬂﬁfﬁﬁwaﬁww%ﬁﬁaﬁﬁzﬁq@mﬁaﬁfﬁﬂﬁw
;mﬁmﬁwﬁﬂﬁﬁﬁ%mwwéﬁmoﬁmmﬂﬁﬁﬁ

,Wﬁmmlamwwmwmzzm4

Hiodiodlo & UMl & T80 BRIAE! B UG fhar 8, Safe Iad Wae™=
arg ¥ 8 o BId 7 | SR e g OR SUIe ey # 4 @Y o
Al A SR 81 @l B | UTell dd AT 1 D GART TR 779 IhET 704 drET




3|Waﬁaaﬁss/m1smmmwm$m@m@mm

TE8 T TR 1270 AT 10 dreT fRET aRE 3fagel, WENT RN 1613, 1614
BT 190 raT freT IR o, T ARTRAT § TR 3EAS BT W TRR
262 # Tl vpar 753 drem 18 Rwar § 1/4 R g, o AT AW W D
qfr ¥ R AR afRfEE @ o 30 & # uRer @ oRew @ T T
U% URAR # AMETH 60 RIS s YA IR HRA & Waem 8, fobey 3rormefi
U4 Sgd GRAR ERT Ul 9% 1§ 38 WSS UHE T8V, 5511 WUSS IR
el Ud T 9T T AFIReAr § 753.18 €67 @7 1 /2 A 43 WSS (TS
@ o 10119 WSS e Y g1RT @ o W & ff agER 60 wree
vwre W e g fEEw drg off, 3ue Sav[Edl MR <RTerd gl
Gl waxoT B T far @, o Ry fawg 21 smmeil iR e & gE
aiRe e § Far exa €, e Weg # weg g gite fhar o
aawE o, feq Yl W g AU &AEGR § W O §U SR
ofier ey wiRa fear 2, o R Reg 1 @ ofid WieR @ Ud SR
dieT SIS BT SUTKT BRI |
fagm frYe Yie< 3 Iue 98 H $ud fhar fb amiene
=RT IS TR BT GeipR 781 arar T4 €, 39 Refy # e gResr
3 arfie @ReT A & | IS g1 39 WiefAT U U9 oy wrefer o § wory
T3 Rt el B R Fyid 6y qen 1 Wierifdd & ad d@ &g
& g6k afemee @ IRfT YRR TEEeER & ITORUM WHR B AR W
qerpR BT A o o oiran 8, ) o 39 R uEidell § ORI WROR G
TR0 B HRIGE] B B B Y AR I7 AR AR §RT §75 AT D]
AR A JpTeTHTT ENT foRge ST Bt ifdrd el fobar AT § | HRT H
TAE TR, 3 UG B SRR Bl PR B foIY ORI WHR Bl AR W
P ey @ Rewe T8 &1 I8 T e @1 Tga = @ oy g gaR
R e B SEERT e @ oy O WRGR §RT ATERT 37T
9y MY ¥ TAEE W SUee TE | R WoRd e WEre g
s Profal & e v A & wre SR g SR [RTed R ST
& IRIR & el & W ¥ WRE S $Yd gY SR e ol oiRa
N\ far T g, ST Ry w=a 2| o' 9% Amew 22 e 4 Wodowdio & wedA
\Wﬁmaﬁﬁrwmé ar g gy A R # we far @ g & Sl
8/ ﬁﬁmm@rﬁmﬂﬁa‘r agi fafdel ufthar wfear & wraere @) 8T | Sl
/ <rarera g1 YR @ URAR @ waw! @ TR v 99 e i i
R @ O BRI gU A @ fofa aiRa fear g, R e ser
Nﬁ»ﬁ%ﬁﬁ@fﬂ%’f%lﬁ:@ﬁﬂﬁ@ﬂﬁﬁ@ﬁaml




4 | <o ardie W@ 38 /2015 TEUIAGR el I TR AIEHAE & H0Y0 G alleg

9 W AT {BaT Jur yFEell R Suee Aol &1 adella
fhar| aefiRer <Tem B TAGel @ oEdled ¥ UF W g & f
TEHICAR Ulefl §RT Sl <TaTeid & §Hel IO $Ioasi A
1955 & A 3 & & WagM & qec W uH SR @R e fear i
STl g S Wl & gER FuiRa siisan e W aifde wfy sl
&, S SARErEY Ay ¥ 79 W SN ey N1 B exd 5 faw
24.00.1988 B! fAvfg Uik @xat Y ommeff vd Swer uRar grT e wf § @
4542 WCUSS Udhe 9 e Ivg 9t @) 39 fFofs @ o9 g
WS R <R oG 3de WYeR), aell @ wHe ofied wega o),
S ardieT wveam 238 /89 | Sad WA H =IRITI BIOT ERT 31 20.12.
1904 BI {0l GIRT T gY SRy <ImTery g gike vy fReis 24.00.
1999 B JURT PN YHeO 34 el & Ay erefieer <o @1 gRufg
fopar fo foofa # g v fImgell vd omu @edf R g7 s o¢ foofa wilRa
| Iad ol @ g H SRR NIy §RT YRl g6 IfoRex far
ST] WIS 6 URIR & Al & Fud RUIE dog o T8, S e
AT & Yhe WX GAId 28082004 BT YT g3, D W< & uRaw o
qol 64 AW BIAT WMieY fobar, g gl # aftfa w0 dwear 19 9§ 34 WR aifdd
Ffdd grfdbea # @/ 97| §96 U¥ETd e TUR 38EE Bid 89 &
BRI IHD BI0Y0 Bl AN URId B =g 3ave & Ay Ry v s
U YHROT HI0Y0 bl deral H FId o, R ) e & affaar g
Uil U U R YGOSR HRE FHT aeE fman, o wRoerefieRe
AT §RT UfShdT AR HRIARl &)1 & 9gand o ol fAofy wiRa fsar
g |

fagT affmYe YWIe<T 4 U 989 H & ®9 ¥ IE S

ol 5 WReN IRIGR & I8 M UK o o ReR 78 &1 fgm
TS YIsT §RT U a1 Rigral @ ufued § 59 g &1 9Rier]

R R I fafte Rerfd gee 8l 8, a8 91 sgeaR € — fafte yrau! &
AR T & A A9 YHRU UId B 1ar =Rl gavor # o

A1 FIfYhT 3rrar SWITdST DT Yol AT Tl U&ThR ¥ad gRT 3fdl UeThR Dl

W, 3R ¥ Y arger witigd @fd g € o s €, e fuRa fen
\Wgﬁ%ﬂv—m qofcan ygeEe @ g €1 YERYT BT H e e
fﬂﬁﬂﬁ&ﬂ%ﬁaﬁmﬂ@mwaﬁaﬂ?ﬁwwﬁmw ar
/29 fiel W VO WNBR EN SH UBNUT @B hrAdiel B PHed B folg
J HERE A7 fA9Y Sy gRT §° 3eraT 9 iR W fge sftgad o7 el
IferepRuT 3rerar 3rdiel H wrfardy gq fdga e fmar war g aem A 8 U

ﬂﬁf {ﬁé WWWWWWWW%IWW‘#AIR Supreme




5 | Vot e WA 38 /2015 TEHIAEN Ul TAM TR AEHAS D P00 g arRe TN

Court 1972 Page 152 W Uforurfad faam f “13.... Another contention on behalf of the

Additional Advocate General is that in view of Sub-rule (6) added to Rule 4 of Order 3 by
Rajasthan he should be deemed to be authorised to act for the Central Government as
he was appointed Government pleader under Order 27, Rule 8-B. This contention also is
without force. All that sub-rule (6) lays down is that such Government pleader shall not
be required to present any document empowering him to act. Sub-rule (6) is an
exception to sub-rule (2). Under sub-rule (1) no pleader can act for any person unless
he has been appointed by a document in writing. Sub-rule (2) lays down that such
document in writing authorising him to act for any person shall be filed in Court. Sub-
rule (6) lays down that a Government pleader within the meaning of Order 27, Rule 8-B
shall not be required to present any document empowering him to act, and it shall be
sufficient for him to file a memorandum of appearance signed by himself stating the
particulars mentioned in sub-rule (5). But a Government pleader cannot act without a
general or special authority in writing empowering him to do so. He is not exempt from

the requirement of sub-rule (1) of Rule 4 of Order 3." 3@ YhR AIR 1952 (Rajasthan)
Page 180 Rajasthan State V Nathmal and another ¥ UfUTEd fHam 5 8. The next

point that is urged that the application was not presented properly in so far as though it
was signed by the Government Advocate, it was presented before the Registrar by his
clerk and not by the Government Advocate himself. Under O. 3, Rule 1, C.P.C., any act
in any court required or authorised by law to be made or done by a party may, except
where otherwise expressly provided, be made or done by the party in person, or by his
recognised agent, or by a pleader on his behalf. In this case, the act that was done was
the act of presentation of the application for leave to appeal to Supreme Court. This act
should have been done by the party in person, or by his recognised agent, or deader.
The Government Advocate naturally represents the State, but his clerk can neither be
called the recognised agent of the State, nor a pleader acting for the State. The
presentation, therefore, was not according to law in this case.
9. It appears however that there has been a practice in this Court and in the High Court
of the former State of Jodhpur that Government Advocate's clerk presents applications
on behalf of the Government Advocate. That this is so also appears from the fact that in
this very case, the application for amendment of the original application praying for
bringing Mithalal on the record was also presented by Moolraj, clerk of the Government
Advocate, and not by the Government Advocate himself. We are of opinion that this
practice, unsupported as it is by any rule, must stop in future. At the same time, it
would, in our opinion, be unfair to Government that it should suffer because of a wrong
practice having grown up. The result of the improper presentation is that the application
would not be deemed to have been presented on the 30th of January when it was
actually presented. It may be taken to have been presented on the 3rd March, 1952,
when the Government Advocate appeared in support of it at the preliminary hearing.
. Considering the peculiar circumstances of this case, we extend the time for making the
presentation up to the 3rd of March, 1952, (on which date, at any rate, the application
| must be taken to have been properly presented,) under Section 5 of the Limitation Act."

| 38 PR AIR 1976 RAJASTHAN Page 130 ¥ Ufauried foar f&”A. civil Procedure

Code, 1908, Order 3 Rule 4 - Appointment of pleader - Neither memo of appearance

~ -
e R

filed not signed vakalatname filed - Advocate cannot act of plead for the party. 3_\'3[ =T

g 4 § ﬁ?ﬁﬁ wU o fadfea foar % vl 9 PR 8 — That apart, sub-rule

3 '-'f_‘s,‘afﬁ’.‘?fl) of Rule 4 Order 3 of Civil Procedure Code enacts that no pleader, which (term) as
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per definition given in Section 2 (xv) signifies all persons who are entitled to act and
plead and include vakil advocate and attorney of a High Court, shall act for any person
in any Court unless he has been appointed for the purpose by such person by a
document in writing signed by such person or by his recognised agent or by some other
person duly authorised by or under a power-of-attorney to make such appointment.
According to this sub-rule, if an advocate is appointed to act in Court, such appointment
must be in writing signed by the party appointing him or a person duly authorised by
him. Sub-rule (5) of Rule 4 Order 3, Civil Procedure Code says that no pleader who has
been engaged for the purpose of pleading only shall plead on behalf of any party unless
he has filed in Court a memo of appearance signed by himself and stating the names of
the parties to the suit, the name of the party for whom he appears and the name of the
person who has authorised him to appear. It is thus abundantly clear from sub-rules (1)
and (5) that if an advocate or vakil is appointed to act in Court, such appointment must
under sub-rule (1) be in writing signed by the party or by a person duly authorised by
him. Again, if an advocate or pleader is appointed for the purpose of pleading only, he
has to file a memo of appearance signed by himself. In the present case, neither any
vakalatnama signed by the plaintiff-respondents appointing Mr. C.L. Agarwal as their
counsel was filed in the writ petition or review petition nor any memo of appearance as
required by sub-rule (5) was filed by Mr. C.L. Agarwal. Mr. C.L. Agarwal was, therefore,
not entitled to plead or act on behalf of the plaintiff-respondents in the writ petition. The
only person for whom Mr. C.L. Agarwal was empowered to act or plead in the writ
petition was Hardev, respondent No. 7, inasmuch as he alone signed the vakalatnama
appointing Mr. C.L. Agarwal in the writ petition. It is further proved from the oral
evidence of the witnesses P. Ws 1 to 7 that none of the plaintiff-respondents was
present in Court on 30-8-1962 when, on the basis of oral compromise between Mr. P.N.
Datta and Mr. C.L. Agarwal, the Court disposed of the writ petition. A compromise or an
agreement by a pleader on behalf of his client is undoubtedly an act within the meaning
of Order 3, Rule 4, Civil Procedure Code In view of the fact that the plaintiff-respondents
never consented to the agreement arrived at between Mr. P.N. Datta and Mr. C.L.
Agarwal on 30-8-1962, there is no escape from the conclusion that the disposal of the
writ petition so far as it was based on the agreement between Mr. P.N. Datta and Mr.
C.L. Agarwal was under a mistaken belief or impression that Mr. C.L. Agarwal was
empowered to act and plead on behalf of the plaintiff-respondents. The Courts below, in
the circumstances, rightly held that the plaintiff-respondents were not bound by the
judgment in the writ petition and the decree passed by the Board of Revenue. The
learned counsel for the appellant has placed reliance on Satyanarain v. Balchand, ILR
(1954) 4 Raj 905 , Laxmidas Ranchhoddas v. Savitabai Hargovindas Shah, AIR
1956 Bombay 54 and Bhoormal v. Narainlal, 1961 Raj LW 521. But these cases
are distinguishable on facts and have no applicability to the facts of the present case."

3_\‘513( YPhIX LawSuit (Ori) 1987 Page 302 Kailash Chandra Singh & Ors. V State of Orissa H
HIIT High Court of Orissa §RT I8 Ufaurfae f5ar f5 8. - In the instant case, the

plaint has been signed and the suit has been instituted by the Divisional Forest Officer
without any authority. As on his own showing, the suit had been insitituted without authority
of the State Government, the institution of the suit was barred by law and consequently, the
Court had no jurisdiction to entertain the suit. The contention raised on behalf of the

Petitioners must prevail and the submission made by the learned Additional Government

01/ +rapfvgvocate that the suit was barred by law as well-founded." $¥11 ¥R CRI L.J. 1991 Page
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2993, Khetrabasi Das V The State ¥ I8 g ufuied a7 5 “Criminal Law

(Amendment) Ordinance (38 of 1944), S.2, S.4 - Attachment of property by Govt. -
Application w/Ss. 3 and 4 - Authoridation of making an application - Preson making
application must also be specifically authorized to sign and verify application." RRD 1995

Page 545 Raghunath V Nainu ¥ I8 Rigrg iR fbar 5 “The

appellant/applicant has neither signed the appeal memo nor it has been presented by a
pleader duly authorised under Order 3 Rule 4 of the Code of Civil Procedure. The authority
1975 RRD 458 cited by the learned counsel for the applicant does not apply to the facts of
this case because in Nenia v. Lakhmi Narain Das (1975 RRD 458), only appeal memo was
not signed but there was proper vakalatnama. In the present case there is no proper
Vakalatnama and, therefore, as held in 1976 AIR (Rajasthan) 130 the pleader had no
authority to present the appeal. Therefore, this cannot be said to be a curable defect because
intention of the law is not that even unauthorised person can present appeal and subsequently

they may be allowed to rectify the mistake." DNJ (raj) 1996 Page 399 # gfaurfea faran
fos “fafaer wfsbar wfeam 1008—amaer 3 P 4(1) TF (6)v omw 27 Be 8 T
T 100~ fgciar srdier—werm =fed g7 oroeh 997 =€) & S — o U e
@ fo srdtemedl ardier U1 wRe A1 Wit TE en-wigfy ag ¥ HoR &%
qIyoiR—-ReiRe, onfier orem fdd grT 0% @ S v v A &)
YHROT BT H A1 T A oA B AR F ondiet IR B B b erfSraam
ferqd fdar & Ud 7 €1 ol A9 W) SRIER R ¥ fred far war 2
safery fafy & ergel= ardier o diwefirar & emrg & off @ Rer arg &
fagr fMYe YWie< &1 I8 9 &1 5 el = @
A UPRY YIS B B BRU B WIRG AT oT| TH TEE W oefee
T B Al T4 Ui A1 RIgr=l &1 3faciidd a3 W I8 Udhc
BIaT & b e =ArTeld & WHeT UBRM & BT 8 & Il U 8 &
geard Al aRAHT TRER & Wik TG B10Y0 BT Vhe W o gq Wi
U3 U TRI fY Y, A B b B el 8 UK D 8 | 39 T J
AIR 1962 Supreme Court Page 89 State of Punjab V Nathu Ram # gfaurfed fear
“Civil Procedure Code, 1908, Order 22, Rules 4 and 11 and Order 1, Rule 9 -

Correspondents - Abatement of appeal as against one respondent - Acquisition of land jointy
owned by two brothers - Award of compensation jointly in favour of both - Abatement of
appeal against one respondent - Appeal could not proceed alone against other -

Determination of share in absence of legal representative not permissible in law." &I

! UBR R.R.D. 1991 Page 112 Sultan & Ors. V Board of Revenue & ors. # ferarfad fasar

/ f& “ 16. A combined reading of these provisions show that section 180 (I) is a special
provision for ejectment of a tenant of Khudkast, Ghair-Khatedar tenant or a sub-tenant on the
grounds specified in sub-clauses (a) & (b). Notice of such application is to be issued as per
section 181. Section 182 (1) says that an order of ejectment can be passed if a sub-tenant
appears and admits liability to ejectment. Under Section 182 (2) order of ejectment can be
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passed if the tenant or sub tenant fails to appear despite service of notice under Section 181.
However, in case the tenant or sub-tenant appears in pursuance of such notice and contests
his liability to ejectment, the court shall treat the application as a plaint and proceed to decide
it as a suit on payment of court fee. This is specifically provided in section 182(3).
Provisions of the Code of Civil Procedure have been made applicable to all suits and
proceedings under the Act of 1955 subject to certain exceptions. Therefore once the
application filed under section 180 (1) (b) is treated as a suit provisions of the Code of Civil
Procedure including Order 22, Rule 4 would be attracted and consequences of not
impleading legal representations of a deceased party shall follow.

17. In the instant case we find that the three revenue courts have proceeded with the case by
treating it to be suit because Sheodan had contested the application filed by Binja under
Section 180(1)(b). In the writ petition also the petitioners have clearly stated the application
filed by Binja was treated as a suit by the Sub Divisional Officer Khetri. This statement
contained in para 1 of the writ petition has been admitted by the respondents No. 4 to 6 in
their reply by making a reference to Section 182(3) of the Act. In this view of the matter
there is no force in the submission of Shri Raj Kumar that the application filed under Section
180 (1) (b) could not be treated as a suit and therefore provisions of Order 22, Rule 4 are
inapplicable.

18. Once it is held that provisions of Order 22, Rule 4 Code of Civil Procedure are applicable
we shall examine as to what is effect of the death of Sheodan and failure of the respondents
to bring his legal representatives on record. Fact situation is not in controversy. Sheodan had
died on 19.1.1976 during the pendency of second appeal before the Board of Revenue. No
application for bringing his legal representatives on record was filed within 90 days.
However on 22.7.1976 Sardara Ram S/o Shri Sheodan moved an application for bringing
legal representatives of Sheodan on record. This application was also not decided by the
Board of Revenue and it proceeded to decide the second appeal vide judgment dated
21.6.1977. No application for setting aside the abatement was filed before the Board of
Revenue at any stage.

21. In the light of these principles, it must be held that on account of failure to bringing the
legal representatives of Sheodan on record within 90 days of his death resulted in automatic
abatement of the second appeal which was pending with the Board of Revenue. Since no
prayer was made for setting aside the abatement, the judgment and decree passed by the
Board of Revenue must be held to be nullity and the same deserves to be set aside and
quashed. As a result, the order passed by the Board of Revenue on review petition of the

petitioners is also liable to be set aside. T4 UHR RLW (Raj) 1992 Page 91 Noor
Mohammes V Gulam Rasool through L.Rs. H A ISR S5 ey g U8
Rigr=d ufauriadd faar f& “ (@) C.P.C. Order 22, R. 4 and Limitation Act, Sec, 5 -

Application-- not filed--If the lagal representatives are necessary party or in their absence no

effective decree can be passed or in their absence any decree is passed can not be executed
effectively or there is possibility of two inconsistent decreed them the whole appeal abates.
(b) C.P.C. Order 22, R. 4- If one of the legal representative is already on record even if in a

P aﬁiifferent capacity the appeal does not abate." 4l YR AIR Sipreme Court Page 2018
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State of Rajasthan V Legal Represemtatives of Rao Raja Kalyan Singh # gferorfed foar
f5 “ A. Civil Procedure Code, 1908, Order 6, Rule 2 - Plea - Held that the plea of non-

maintainability of suit is a legal plea - Can be accepted although no specific plea might have
been taken or no precise issue framed - Appeal dismissed. " %1 THR AIR 1972 Rajasthan

Page 203 Bhanwar lal V Bhulibai and Others ¥ faifda far f& “(C) Civil P.C. (5 of
1908), O.22 R, 4 — Abatement of appeal as a whole — Where the appeal against a joint decree

abates of one of the respondents due to non-substitution of his legal representatives, the
appeal abares as a whole. AIFIY Hated <A ERT AIR 1972 SUPREME COURT

Page 1181 # Wi fasam f5 * Civil Procedure Code, 1908, Order 22, Rules 4 and 11,
Order 1, Rule 9, Order 41, Rule 4 - Non joinder - Abatement of appeal - Appeal arising out
of suit for accounts and partition of partnership property - Failure in bringing heirs or legal
representatives on record - Appeal cannot be proceeded with. S YBR AIR 1973

SUPREME COURT Page 655 # Ufcrarfaa fasam fa “ Civil Procedure Code, 1908, Order
22, Rule 1 and Order 41, Rule 4 - Scope - Suit for specific performance - Instituted by

original purchaser against purchaser with notice of a prior agreement of sale - Vendor is a
necessary party - Appeal instituted by the second purchaser against the decree for specific
performance granted by the trial Court - Death of vendor - Legal-representatives not brought
on record - That part of the decree cannot be set-aside - Order 41, Rule 4 Civil Procedure
Code cannot be of any avail to the appellants - Abatement of appeal so far as the vendor was
concerned, will prove fatal to the entire appeal as either inconsistent and contradictory decree
will have to be passed or proper relief cannot be granted in the absence of a necessary party.
against that party or his LRs." ST YR AFAIY Haied IATd §RT AIR SUPREME

COURT Page 676 # yfourfea fasam f6 “ A. Civil Procedure Code, 1908, Sections 2(2)
and 100, Order 22, Rules 4, 9(1), 9(2), Order 43, Rule 1(k) - Abatement of appeal - No
decree is passed when appeal abates - Second appeal not competent. S?éf ﬁﬁﬁﬁ w9 o U=y

T=T 8 H 3H UBR foafera far 8 — Pare 8 - Section 2 sub-section (2) of the Civil

Procedure Code defines 'decree’ to mean "the formal expression of an adjudication which, so
far as regards the Court expressing it, conclusively determines the rights of the parties with
regard to all or any of the matters in controversy in the suit and may be either preliminary or
final. It shall be deemed to include the rejection of a plaint and the determination of any
question within Section 144 but shall not include any adjudication from which an appeal lies
as an appeal from an order". When an appeal abates for want of substitution as envisaged by
sub-rule (1) of Rule 9 Order 22 it precludes a fresh suit being brought on the same cause of
action. It is a specific provision. If abatement implied adjudication on merits, Section 11 of

C.P.C. would be attracted. Abatement of an appeal does not imply adjudication on merits and
hence a specific provision had to be made in Order 22, Rule 9 (1) that no fresh suit could be

) brought on the same cause of action. Therefore when the appeal abated there was no decree,

SR
/ disposing of the first appeal, only course open is to move the Court for setting aside

abatement. An order under Order 22, Rule 9(2) C.P.C. refusing to set aside abatement is
specifically appealable under Order 43, Rule 1 (k). Such an adjudication if it can be so styled
would not be a decree as defined in Section 2(2), C.P.C. Section 100 provides for second
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appeal to the High Court from every decree passed in appeal by any Court subordinate to the
High Court on the grounds therein set out. What is worthy of notice is that second appeal lies
against a decree passed in appeal. An order unde

r Order 22, Rule 9 appealable as an order
would not be a decree and therefore, no second appeal would lie against that order, Such an

appeal is liable to be rejected as incompetent." U yHR AR HaTeg T gX]
Supreme Court Cases 1996 Page 323 # yfouifeg foar f 4, that two respondent-

Since the Appeal has already got abated as against the deceased respondents, the Court
cannot proceed further on merits, Equally, the same situation is confirmed in this appeal
also. Since respondent Nos. 8 and 14(i) had already died and their rights have become
final; since their legal representatives have not been brought on record and the appeal
stands abated as against them, it would be inconsistent if we go into the merits of the
matter as against the contesting respondents in this appeal. Under these circumstances,

this appeal also stands abated as against all the respondents. UhvUT aefi=wer

AT & wHe R < @ dkm & owreff IR srmew Reie 19,01,
2003 BT BId & B o, Rrd 90 v v @) wiel ®e ufy, ey
R & ¥hE W | JIAve gR1 W TER SEF8 & P00 T @l
yrefAT w= SR edie fofa wiRa oxe & R @@ weqa & T8 fear T

9 DRUT YHRUT G 81 SUAMAT (abate) & T o7 |
31 U3 I8 Udhe Bl & b o9 o erfrer fofa wiRa fsar
S WY yaxT H faffdad ufehar qui &1 el off srrar g ? e gfiea
v gV v aiRe fean o faf w=i 1) 59 e # XaS @ oo
R W Y8 WK Bidl & b ey 8ol gRT 31l Har 238 /1989 # wIRa
faofg fasie 20121994 & waxor &1 S fAveryer e AT o, 98 TH UHR
of 5 “SvodEdl @& IRIR & HER B E&@T SR 9 gendal ) S @
3AT &I, $9 910 @I Sifd JEIeRR o el Bl 8, §9 9I9d dedieaR Bl Blg
Sifa R Sueter w8 81 S 9% srdiaroe &1 AT 8 8, 98 Wl Y swe
8 .aﬁmmaﬁaﬁﬁamﬂiﬁwwwﬁﬂﬁmﬁmaﬁﬂééﬁw
Nt R o+ adier ¥ sRq foan T 2, R o9 e @ T w
B 5 Rgelt @ gReTa Y gy T G @ Pl wRa v 3 frdw
s R T | TR e E YR @ ARA B wawd @ o g v @
;;/%‘.WWWWWQWW@%WW@W
| TR aEae B AF el § g e @1 qof Raw w@ R # Rk
(/}]/ UIgETEl B TET ST GIRT GROT B S arell A @7 oM off B T 2

- g
AL
e
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39 39 g BT g9 fhar o g f5 feA® 01.04.1966 Y
ST Hhdl ofi | 36 @R H UFGell WX SUAE UCar Bodl fAHeed] gRI
TEYIIeR UTell & |HeT URId RUIc f391% 07.08.1981 BT Gld R TN I8
e BT © 6 1% 25.02.1958 T 1% 01.04.1966 B WWIe< TR 3EH
S M UM AT § Bly YA T A8 off, el a5 uM arfear @
AFTRIRGROT W& 33 fRA® 11.02.1968 ¥ 81l 8, TP 3raelid & I8 yahe
gar 8 5 UM IR & @ERT TRR 262 IHAT 753 dET 18 favar @ g
HERIST &1 3HIURE T3 Ta-iiE aiIvT gy 3murefi iR eEae 1,/2, $9g gl
TR 31EAE 1 /4, HAGH Uil AIEHIE SHATA 1,/4, & & H o4 oo 13 |
Sqd fedie o YWIe< @ A9 3 1o &, G Bhwal, g8eald d THHR
o, W TR W ST B B DRU T a1 R el 1w & d8d gUe
e aiRT &1 & ARVHRY o |

gl de fafte weeEl o1 g g Al 39 R § RIS
BRI AR 1955 & g 3 (M) & T8a T WRBR g ARG
f&eTe 01.04.1966 fFEfRT 2| T@ TP aRT 30— & AR faAld 25.02.1958 &
9% & UR <RV YgfEE o dur fadid 00121959 TP @ S=ROT YFEN
faaal @ et § afe fy g B, O A o qm 9 SR AT Ay o1, ST faMre
& gaN feu U I T Rufa & feAi® 09.12.1958 & uward fawe @
afaRed e 3=<Rul, & fa=Tis 01.04.1966 TF fhU Y &, 9 MM | 9
UhR A 01.04.1966 BT TN Al gIRT ST SH &F BI T0ET Bl off, Sl
Sad 4 BT feie 25021958 B WIGR o TJT fAHAIG 09.12.1958 TP @
YRR afaed & ueT § fY Y R vd fToT & 9ok faA T 01.04.1966 P
fopy w7 aRoT S YA H | 9t M) fGAE 01.04.1966 Th S AT
ERT HIRT YA & &5hal O TOFT IR gY AP 01.04.1966 DT SH Afed
URaR @ USRI B AR A &7 if¥dmad gIRT &othel DI WIVET DI ST
2| S weuEl B uETa oA H # orT 30 € o av 1970 ¥ SR E,
o i 31.12.1969 TAT 31.05.1970 TH B IR0l Al A9 &R faU| g9
Helee @ URUH Weu e 01.04.1966 P Afdd GIRT STRT A BT 0T
HIEs & T8, Rde SR e 01.04.1966 W B IcAad & TS TG

| e ¥ af 1e70 ¥ B WM & yMaRi BN b BRUl ARNRA S

01.04.1966 & WM R farie g & i of, o fraa 981 o 121 e
01.01.1973 A VoM B Sdl R ifdwmam A ARRver sfRfrad 1973 @
yaraefie €1 gel 8, Rd) °RT 40 @ IER I9 A 3§ Senfed @l
T, R BROT 3§ 99 A B AN Pl AT g BT H9g 8 TRl

e 39 Reafa g?rlrtﬁrfra% deq famid 01.04.1966 & UHT ¥ d& HUUI
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PIS BRIGE] e T8 YE Wbl § Td A SFAGA D TN S e
1973 B ORI 4 (1) & Z RGP & AR & FHAT WA 5, o 713 30
wWigs Ui 4f U@ e § U 9 B, fad ogar & W@ grn giRa
I & SFA%d B Helde B Bl 8 Q4 ORT 4 (1) § fEiRa Agvs @
JNR Hl T gMT & AFABA @ AUET BRAT BNl ©, R [N TOERT @
aRemAl § | w7 A%, Sl AT 8, 98 TP giic P ITIH & HIAT ST |
RIS HEaer] AT & a3 ¥ if¥iemad A&

I e Y gReT HRA TR S FERE €, S gRT 30—w—qRaT fafed g,
Tl SU—4RT () H IRIR B aRWIRT fFar T 8, SHS FJER ‘B’ 1
gfer iR Ul 9T S W ABE SEel wwaml, G-l 9o g @ 39
TR AT faerar Arr & ST BgH | ORI 30— H ebad AH-ES B
uferor § ug urafd fear war ® 5 dig 91 9t 9§ B9 Wewil @ gor D
fore 9f b1 arfrmaw WA &3 T 496 Ths FEiRT § | Ol @ guw g
FT YT & 99 Ay AT Rfm o awr 2 () # e ueR @ aR9ifis
fohaT AT & "2(m) - separate unit means adult son and in case of his death, his widow and
children if any” SHB AR JUF I B AIed TG B AT AeD W B
R TS G BN B R A aiferT ds @ fwar 9 SHs Fedl B A
gfte AT AT ¥ 9T 2 (TH) ¥RE Y H T “adult son” AT F, SHDI
Hdold "adult son's branch” ¥ T, arertd Sl qﬂ%f adult son @1 branch @7 BifeeT H &,
W%adultson%ﬂ@,ﬂﬁﬁﬂ%ﬁmw,?ﬂﬁag?ﬁﬂ%’
T o a7 4 () B IRw b o AWe e @1 gifeeT F wffe g4,
Tifp R 4 (2) FURST N7 2 (T) A T Hew 2 @A B aiferT oS 9
ITP g B B JWe e BT BrEET § R o, afe e Har el g
ﬁsepmateunitﬁ%ﬁmﬁwamﬁaﬁfﬁ(ﬂ@ﬁﬂ%ﬁm
STGIRAT) separate unit &1 AT ST el B | YWIST T e TR (TS Bl
Ul S99 @1 a¥ 1955 § B RN SEEE W YYD &A1 Y4 AUAT SiIaT I
AT IR 2, R afidive gNT PIE @ued el fdr T ¥ qem 7 A
JiETTE BN W & URIR @ wewdl U9 fafte IO 9§ Sa wai g
_gRa B Y Al afy B @ved fhar 81 OFa @ qf B TR 3T @
e ¥ S o wad ¥ s T ? ¥ O fRw R @ Ry A
JoReIT $ed “AMEd T WLN UC 1983 Page 125 # §9 WK faafeq foar &

%2 ;J‘fl 3 . . A
*//" Pare 12. Now the question arises as to whether the separate holdings of Smt. Chandra

Kanwar can be clubbed with the land held by her husband Shri Thakur Padam Singh.
According to the Board of Revenue, from the definition of the 'family' contained in clause (a)
section 30-B of Chapter III-B of the Rajasthan Tenancy Act, 1955, it must be gathered that
‘ﬁ"'éven if the wife holds lands independently, it will be deemed to held by the family and that
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the lands held by her shall be clubbed with the holdings held by her husband for the purposes
of fixing the ceiling area.

13. In my opinion, it is necessary to examine the nature of the possession of the holdings by
the wife, before coming to a conclusion whether the land held independently by the wife is
permissible for clubbing together with that of her husband. In the instant case, the
agricultural land recorded in the Khatedari of Smt. Chandra Kanwar independently in her
own right and which is her 'Staridhan' being the part and parcel of the lands gifted away to
her by her husband long before the 0Old Ceiling Law was even contemplated or enacted and
which is sufficient to meet her expenses and to maintain her cannot be clubbed together with
the land of her husband and treated as the holding of the family for the purposes of
determining the ceiling area under the Old Ceiling Act. Reliance in this connection may be
placed on a Division Bench authority of this Court in the case of Katna Prasad v. The State
of Rajasthan, 1982 RLW at page 38, wherein their lordships observed as follows:

"In our opinion, if an agricultural land is recorded in the Khatedari of a widow independently
in her own right which is sufficient to maintain her, such land will not be clubbed with the
land of her son and she can be treated as a separate unit for the purpose of Ceiling Law."

|, —— It was further held in the said authority that under the Hindu Law as well as the
Muslim and other laws, members of families having joint holdings are permitted to have and
can own separate individual properties of their own ownership and these separate properties
may include agricultural lands also.

15. In RRD. 1978, Smt. Samand Kanwar v. State of Rajasthan, page 192, the Board of
Revenue itself held that if members of a family legally held title to separate land holdings,
such separate holding cannot be clubbed together and treated as the holdings of the family. It
was a further held that the transfers of land effected in favour of the sub-grantees by Rao
Manohar Singh in 1954 were legally valid and having been made long before the Old Ceiling
Law was enacted do not vitiate the objectives and the provisions of that law, and further, that
the sub-granted lands are legally required to be treated as the agricultural holdings of the sub-
grantees and not of the family, therefore, there is no valid reason not to recognise these
transfers for purposes of the Old Ceiling Law.

17. Hence, separate holdings of Smt. Chandra Kanwar, who has been in exclusive and
continuous possession thereof for her maintenance from the date of the Registered Gift-deed
i.e. long before the Old Ceiling Law was even contemplated or enacted, cannot be clubbed
with the holdings held by her husband for the purposes of fixing ceiling area. Smt. Chandra
Kanwar was awarded separate compensation by the Deputy J agir Commissioner also for her
lands. This fact was indicative of her absolute control over the Gifted property 1.e.
agricultural lands over which she acquired Khatedari rights after the resumption of her Jagir
as indicated above.

10. For the foregoing reasons, I have no hesitation in holding that the transfer of lands by

: ,-'_;v'vay of gift to Smt. Chandra Kanwar by her husband long before the Old Ceiling law was
7 enacted is legally valid and do not violate the objectives and provisions of the Old Ceiling

Law and the gifted away separate holding of Smt. Chandra Kanwar cannot be clubbed
together with the holdings of her husband and cannot be treated as a single holding of the

_ ,‘@mﬂy, in connection with ascertainment of excess land held by the family as a unit."
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YR SIFE ERT STRA qf, B! W—aARId 89 P PRI TR AEAG D A
o e e off | 9f ogfi faid 25.00.1970 T 01.01.1973 BT NEIST
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