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f A perusal of the aforesaid two sections indicates that they deal with different facts-

situations. Section 251 of the Act of 1955 deals with situations where actual enjoyment of a
preexisting right of way or private easement is disturbed and its enjoyment otherwise diluted
contrary to law. In such situations the jurisdictional Tehsildar has been empowered, on an
application of the aggrieved person, to make a summary inquiry as to the fact of enjoyment
and its disturbance and thereafter to direct removal of the disturbance ensuring the applicant
is restored to such enjoyment notwithstanding any other title that may be set up before the
Tehsildar against such restoration. A reading of section 251 referred above shows that it is
not necessary that the right of way obstructed must be a sanctioned way reflected in the
revenue records and the revenue map as was sought to be argued by Sr. Counsel for the
applicant. And no authority was cited in support of the contention. Section 251-A of the Act
of 1955 on the one hand deals with an absolutely different fact-situation from the one set out
in section 251 of the Act of 1955. It provides inter-alia for creating a right of way through a
khatedar's land to the extent absolutely necessary where there is absence of alternate means
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to access his khatedari land by the applicant and it is so proved in an engiury made by the
SDO. In that eventuality failing a mutual agreement between the khatedars of the land
through which a way is sought, as of necessity, the SDO has been empowered to determine
the shortest route to facilitate the access sought by the applicants before him and direct
payment of compensation to the khatedars of the land utilised. This results in the

extinguishment of the khatedari right of the tenant to the extent of compensation received.”’

STEl 6 GAIEGR b1 93 8, S9dl 3¢ Rigra @ 97 4@ 6 § 59 w9 A
faafia fdoar 1am 8 —  the applicants themselves before the SDO with regard to a
preexisting way 16 ft. wide with a length of 300 ft. to the Southern side of Khasra No. 55
belonging to the non-applicants and it then being obstructed, the case fell squarely within the
jurisdiction of the Tehsildar under section 251 of the Act of 1955. It was not the applicants'
case that there was no existing way to their khatedars consequent to which resort to section
251-A was necessary. It is no-doubt true that the non-applicants did not raise the question of
lack of jurisdiction of the SDO under section 251-A of the Act of 1955 in the facts of the
case in the first instance. But the fact remains that subsequently they so did by moving an
application under section 151 CPC. The dismissal of the said application and no further
challenge to the dismissal to my mind would be of no event as the question of jurisdiction is
purely a legal issue going to the root of the matter and can be agitated at any stage. I also find
no force in the contention of Sr. Counsel Mr. Mehrishi that the SDO in terms of section 27(c)
of the Act of 1956 having powers also of the Tehsildar could exercise the Tehsildar's power
under section 251 of the Act of 1955 while freaking an application under Section 251A as
one under Section 251 of the Act of 1955. In my considered opinion such a construction
would be a prescription for intermingling of two separate jurisdictions one under section 251
of the Act of 1955 and the other under section 251-A thereof. It is well settled that the
Forums for adjudication of legal rights are the creation of the legislature and conferment of
jurisdiction for the purpose has to be strictly construed. Section 251 of the Act of 1955
specifically empowers the Tehsildar alone to address the issue of obstruction of a pre-
existing right of way to agricultural lands and by resort to section 27(c) of the Act of 1955
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