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.12, It is settled that the property inherited by a male Hindu from his
father, father’s father or father's father's father is an ancestral property.
The essential feature of ancestral property, according to Mitakshara Law,

is that the sons, grandsons, and great grandsons of the person who

inherits it, acquire an interest and the rights attached to such property at

. the moment of their birth. The share which a coparcener obtains on
T T A A
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10. At the outset, | would like to fumigate my mind with the concept
1

.- ‘ancestral property'. Certain Gxcerpts from the famous Treatises would
~ run thus:

.. () Mayne's Hindu Law and Usage, 14th Edition at page No, 624,

& "f'29"2. Ancestral Property The second question is as to what is meant by

NP coparcenary property. The first species of coparcenary property is that
which is known as ancestral property, That term, in its technical sense, is
applied to property which descends upon one person in such a manner
that his male issue acquire certain rights in it as against him. For instance,
ifa father under Mitakshara law is attempting to dispose of property, we
inquire whether it is ancestral property. The answer to this question is
that property is ancestral property in the father's hands if it has been

inherited by him as unobstructed property, that is not ancestral if it has

P TR

| .
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own lssue acauired by ey 2 Similay ol in, ang

mmmsl in the proparty,

h'll!les{ in
when the property actua)y, devolyeg o that ing,
m

interest they had already ACquireq Bt

nosuch interestin the Propery,

0 male issue, the sister will inherit
the property as separate Property. But where he has inherited from a

collateral relation, as for instance from 3 brother nephew, cousin or
L ]

uncle, its not ancestral property i hs handsin relation to hi male issue;

nnnnnnnnn

cansequently his male issues have ng equa| rights as coparceners,

Nineth
._Edition at Page No.213:

l * t%g_h;‘;ical term having a special meaning, does
(Al bk % H
\o\ &2

.1244 Ancestral Property: The term “ancestral -

not mean proeprty

N,

"~ Inhetited from any ancestor, male or female, pater

nal or maternal, near
~or remote, but enly such property as is inherited by a male from father,

father's father and father's father's father [Atar v, Thakar, L.R.35 1.A.206:
LLR35 Cal.1039:61.C.721: 18 M.LJ.379: 10 Bom.L.R.790; 12 C.W.N.1049
(P.C); Mohamed Hussain v. Babu Kishva Nandan, 46 LW.1: 1937
M.W.N.683; (1937) 2 M.LJ.151; Venkateshwarlu v, Raghavalu, 1955
AnW.R.39; Budhraj v. Bhan Zarlal, A.L.R.1954 Ajmer 69.Cf,, Naragand

Prabhu v. Janardhana Mallan, 1973 Ker.L.R.665]. Such inheritor's son,

Son's son and son's son's son getan interest in it by birth and can interdict
B Tl o
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Or in his Wwife'

* favour does not take

Pat.213; Mst.Ram Devi v, Mst.Gyarse, AIR 1949 AlL54S (F.B.)]. Besides, it
is absolutely immaterial Whether the S0ns were born to the inheritor

before or after the inheritance fell in, Butif the property is inherited from

i a paternal ancestor beyand the thirg degree then the property is not
P, ancestral as against the inheritor's S0ns, and the inheritor has absolute

7~ 7. \powers of disposal over it."
L@z ?_E.)_\\\i

...,:i_-;.h }‘ 1. A plain running of the eye over those excerpts from those two
| L_VE‘ -‘: y .
o/ /teatises, would exemplify and demonstrate

&

(R

unambiguously and
unequivocally, that if a male Hindu owning immovable properties dies

leaving behind his wife and children, then his wife and children would be
Class | heirs, by virtue of Section 8 read with clause (1) of the Hindu
Succession Act, to inherit his property which cannot be described as
ancestral property, and they would be Inheriting the property of the
deceased male Hindu as their absolute property and the grandchildren of
the deceased original owner would have directly no right over t.

ot
b s
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judgment of the Supreme Court in the cage of Chander Sen (supra) was
thereafter followed by the Supreme coyrt ip the case of Yudhishter Vs
Ashok Kumar, (1987) 1 SCC 204 wherein the Supreme Court reiterated

the legal position that after coming inta force of Section 8 of the Hindu
Succession Act, 1956, inheritance of ancestral Property after 1956 does

not create an HUF property and inheritance of ancestral property after

r 1956 therefore does not result in creation of an HUF property.

A 6. In view of the ratios of the judgments in the cases of Chander Sen
/4@ f}gf:;.\'»"‘-' .
I~ .-_3;_-5.}‘5\9pra) and Yudhishter (supra), in law ancestral property can only become

| wg 'ij%ﬁ]HUF property if inheritance is before 1956, and such HUF property

)

:&?“Eﬁyyzrehre which came into existence before 1956 continues as such even
" after 1956. In such a case, since an HUF already existed prior to 1956,
thereafter, since the same HUF with its properties continues, the status
of joint Hindu family/HUF properties continues, and only in such a case,
members of such joint Hindu family are coparceners entitling them to a
share in the HUF properties.

7.0n the legal position which emerges pre 1956 |.e before passing of the

Hindu Succession Act, 1956 and post 1956 i.e after passing of the Hindu
N?%E(Successitm Act, 1956, the same has been considered by me recently in the

- TR e ol
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following conclusions:. Ve essentialy

artived at the

inheritance of an immovah)e Property of g, .
Cha

Person by hig successors-

o interest iS N0 doubt inhart
ininteres inherita _
Nce of an ‘ancestral'

inheritance is as a self acquireq Property in y

(i) The only wlay 0 whicha Hindu Undiyigeg Family/joint Hindu family can
come Into existence after 1956 (ang when 3 joint Hindu family did not
exist prior to 1956) is if an individual's Property is thrown into a common
hotchpotch. Also, once a property is thrown intg 5 commen hotehpotch,
it is necessary that the exact details of the specific date/month/year etc
of creation of an HUF for the first time by throwing a property into a
common hotchpotch have to he clearly pleaded and mentioned and
+ which requirement is a legal requirement because of Order VI Rule 4 CPC

s _wlhich provides that all necessary factual details of the cause of action
must be clearly stated. Thus, if an HUF property exists because of its such

creation by throwing of self-acquired property by a person in the common

hotchpotch, consequently there is entitiement in coparceners etc to a
share in such HUF property,

(iii) An HUF can also exist if paternal ancestral properties are inherited

prior to 1956, and such status of parties qua the properties has continued

after 1956 with respect to properties inherited prior to 1956 from

Paternal ancestors. Once that status and position continues even after

1956; of the HUF and of its properties existing; a coparcener etc will have

aright to seek partition of the properties.
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Was ¢
WUF property. Ntitled 1 Partition of the

in-interest from the
latter's paternal ancestors upto three degreesabove, has come to an end

Under the traditional Hindu Law whenever a male ancestor inherited any
property from any of his paternal ancestors upto three degrees above

him, then his male legal heirs upto three degrees below him had a right

in that property equal to that of the Person wha inherited the same.

Putting it in other words when a person 'a' inherited property from his

ok father or grandfather or great grandfather then the property in his hand
was not to be treated as a self- acquired property but was to be treated
as an HUF property in which his son, grandson and great grandson had a
| right equal to ‘A", After passing of the Hindu Succession Act, 1956, this
position has undergone a change and if a person after 1956 inherits a

property from his paternal ancestors, the said property is not an HUF

Property in his hands and the property is to be taken as a self-acquired
Property of the person who inherits the same. There are two exceptions

toa property inherited by such a person being and remaining selfacquired
in his hands, and which will be either an HUF and its properties was
existing even prior to the passing of the Hindu Succession Act, 1956 and

& Scanned with OKEN Scanner



(2N e wiyy -
T AN gy 7 2023y ,
"l %, m ‘-":r‘r” M

WL
T onfig m': WMM-,:T, e

'\l
4('1

3l

et Hindu Undivideg Famiy ton
“Ontin

Ued gye

wr.cf”'o" Act, 1956, ang In wheh VN aftey Passing of the

e g Hindy

cecond exception to the Property iy

the hands of
acqu"ed property but an Hyg Property i if after

: self'acqu"ed Property throws the self-ac

Quired pr
common hotchpotch Whereby ych Poperty o Operty into a

19563

Properties thrown i
common hotchpotch become Joint Hindy nto a

Family - properties/Hus
Pfoperﬁes' In order to claim the Properties |

hotchpotch and hence HUF/Joint Hindu Fam;

ly created.
(ii) This po

sition of faw alongwith facts a5 tq how the properties are HUF
properties was required to be stateq a5 positive statement in the plaint

of the present case, but it is seen that except uttering a mantra of the

properties inherited by defendant no.1 being ‘ancestral' properties and
thus the existence of HUF, there is no Statement or a single averment in

/4~ the plaint as to when was this HUF which is stated to own the HUF
. "properties came into existence or was created ie whether it existed even

before 1956 or it was created for the first time after 1956 by throwing the

plﬁnertyl Properties into a common hotchpotch. This aspect and related
‘;aspects in detail | am discussing hereinafter.

8(i). A reference to the plaint shows that fiestly it is stated that Sh. Tek
Chand who is the father of the defendant no.1 (and grandfather of Sh,
Harvinder Sejwal and defendants no.2 to 4) inherited various ancestral
Properties which became the basis of the Joint Hindu Family properties
of the parties as stated in para 15 of the plaint. In law there is a difference
between the ancestral property/properties and the Hindu Undivided

Family property/properties for the pre 1956 and post 1956 position as
R o
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