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.12, 1ts settied that the property Inherited by a male Hindu from his
father, father's father or father's father's father is an ancestral property.
The essential feature of ancestral property, according to Mitakshara Law,
is that the sons, grandsons, and great grandsons of the person who
inherits it, acquire an interest and the rights attached to such property at
the moment of their birth. The share which a coparcener obtains on
partition of ancestral property is ancestral property as regards his male
issue. After partition, the property in the hands of the son will continue
to be the ancestral property and the natural or adopted son of that son
will take interest in it and is entitled to it by survivorship. In M. Yogendra
and Ors. v. Leelamma N. and Ors. 2009 (15) SCC 184, it was held as under:
“t is now well settled in view of several decisions of this Court that the
property in the hands of a sole coparcener allotted to him in partition
shall be his separate property for the same shall revive only when a son
is born to him. It is one thing to say that the property remains a
coparcenary property but it is another thing to say that it revives. The
distinction between the two is absolutely clear and unambiguous. In the
case of former any sale or alienation which has been done by the sole

e Sunvivor coparcener shall be valid whereas in the case of a coparcenerany

Vi ;;;35-@"—ffi@?‘sﬁ\alienaﬁon made by the karta would be valid.” (emphasis supplied)
[/ g N2\ Ly fgd adie e

t.il 7 \j:\ r ! ]]

'\\"-‘-"‘k & /) .

\ "/ Jas3/2008 75 $.Dakshina vs Chinnaponnu i i 17002012

i aﬁmﬁaﬁrﬂhﬁﬂqmﬁqﬁtﬁm:rr/mmaﬁa’aﬁﬁ&wﬁ
3| R e iK1 @1 9gw e eR &
10. At the outset, | would like to fumigate my mind with the concept
ancestral property'. Certain excerpts from the famous Treatises would
run thus:

ayne's Hindu Law and Usage, 14th Edition at page No. 624.
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1292, Ancestral Property The second question Is as to what Is meant by
coparcenary property. The first species of coparcenary property s that
which s known as ancestral property. That term, in its technical sense, Is
applied to property which descends upon one person in such a manner
that his male issue acquire certain rights In It as against him. For instance,
if a father under Mitakshara law is attempting to dispose of property, we
inquire whether It is ancestral property. The answer to this question is
that property is ancestral property in the father's hands if it has been
inherited by him as unobstructed property, that is not ancestral if it has
been inherited by the father as obstructed property. The reason of this
distinction is that, in the former case, the father had an effective vested
interest in the property, hefore the inheritance fell in, and therefore his
own issue acquired by birth a similar interest in that interest. Hence,
when the property actually devolved upon him, he took it subject to the
interest they had already acquired. But in the latter case, the father had
no such interest in the property, before the descent took place; therefore,
when what even accurred, he received the property free of all claims
upon it by his issue, and a fortiori, by any other person. Hence, all
property which a man inherits from a direct male ancestor, not exceeding
three degrees higher than himself, is ancestral property, and is at once
held by himself in coparcenary with his own male issue. In view of Section
3., 8 of the Hindu Succession Act it has been held the property inherited by
f:bf, the son as Class | heir from his father will be the self acquired property in
g Jt’ the hands of the son. When he has no male issue, the sister will inherit

/4
«T@ 7" the property as separate property. But where he has inherited from a

collateral relation, as for instance from a brother, nephew, cousin or
uncle, it is not ancestral property in his hands in relation to his male issue;
consequently his male issues have no equal rights as coparceners. W
(ii) N.R.Raghavachariar's Hindu Law Principles and Precedents Nineth

Edition at Page No.213:
“244. Ancestral Property: The term “ancestral property", which is a
- technical term having a special meaning, does not mean proeprty
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inherited from any ancestor, male or female, paternal or m

or remote, DULONlY such property as Is inharited by a rml-aftemﬂ' .
ather's father and father's father's father [Atar v, Thakar t’ Rmm -
|LR.35 Cal.1039: 6 1.C.721: 18 M.L..379: 10 aom.L.n.m-'u; c:':g;
(P.C.); Mohamed Hussain v. Babu Kishva Nandan, 4’6 LWl '1937
M.W.N.683: (1937) 2 M.L).151; Venkateshwarly v. Raghavalu, 1955
An.W.R.39; Budhraj v. Bhan Zarlal, A.LR.1954 Ajmer 69.Cf., Naragand

Prabhu v. Janardhana Mallan, 1973 Ker.L.R.665). Such inheritor's son,

Tson's son and son's son's son get an interest in it by birth and can interdict

improper alienations by the inheritor, whose position in respect of that

property, though it will otherwise be absolute, is reduced, in the presence

of such descendants, to that of an owner with restricted rights [Chuttan

Lal v. Kalluy, LLR. 33 All.283: 8 A.LJ15; 8 1.C.719' Jugmohandas V.

Mangaldas, |.L.R. 10 Bom.528; Mahomed Hussain v. Babu Kishva Nandan,

supra). The circumstance that the property has been inherited from one

of such three immediate paternal ancestors after the interposition of 2

life tenure created by that ancestor in his wife's favour does not take

away the character of the property as ancestral and the inheritor's lineal

male descendants upto the third degree will get an interest in it by birth

[Beni Parshad v. puran Chand, LLR. 23 Cal.262; Nanabhai v. Achratbai,

mstance that the property, when it

herited was his selfacquired

I.L.R.12 Bom.122]. Nor does the circu

was with the ancestor from whom it was in

‘or separate property affect the question [Ram Narain V. Pertum Singh, 11

Beng.LR397; Madivalappa V. Subbappa, 39 Bom.LR.895: AIR 1937

am Behart V. Rameshwar, LLR. 20 Pat.904: AIR 1942

m Devi v. Mst.Gyarse, AIR 1949 All.545 (F.B.)]. Besides, it
eritor

Bom.458; Shy:

pat.213; Mst.Ra
| whether the sons were born to the inh

ce fell in. But if the property is inherited from
e third degree then the property is not

is absolutely immateria
before or after the inheritan
a paternal ancestor beyond th

ancestral as against the inheritor's sons, and the inheritor has absolute

powers of disposal over it."
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11. A plain running of the eye over those excerpts from those two
weatises, would exemplify and demonstrate unambiguously and
ungquivocaily, that If a male Hindu owning immovable properties dies
jeaving behind his wife and children, then his wife and children would be
Class | helrs, by virtue of Section 8 read with clause (1) of the Hindu
succession Act, to inherit his property which cannot be described as
ancestral property, and they would be inheriting the property of the
deceased male Hindu as their absolute property and the grandchildren of
the deceased original owner would have directly no right over it.

10. 59 TRRURY ¥ g SR 1956 @ AT 8 B T

oRadH & TR ¥ T @ oraves 81 59 G 4 e e 9

UM R €S (0S) No.1737/2012 cmuoku Sh. Surender Kumar vs Sh.

Dhani Ram & fi® 18012016 @ wika ffa & R FIEDR

SRfr-s6 @ Y A @ T R @ wn Rl A R

R e I 31 IER B TER &

5. The Supreme Court around 30 years back in the judgment in the

case of Commissioner of Wealth Tax, Kanpur and Others Vs. Chander Sen

and Others, (1986) 3 SCC 567, held that after passing of the Hindu
Succession Act, 1956 the traditional view that on inheritance of an
immovable property from paternal ancestors up to three degrees,
automatically an HUF came into existence, no longer remained the legal
position in view of Section 8 of the Hindu Succession Act, 1956. This
judgment of the Supreme Court in the case of Chander Sen (supra) was
thereafter followed by the Supreme Court in the case of Yudhishter Vs.
" Ashok Kumar, (1987) 1 SCC 204 wherein the Supreme Court reiterated
the legal position that after coming into force of Section 8 of the Hindu
Succession Act, 1956, inheritance of ancestral property after 1956 does
not create an HUF property and inheritance of ancestral property after
1956 therefore does not result in creation of an HUF property.

6. In view of the ratios of the judgments in the cases of Chander Sen

(supra) and Yudhishter (supra), in law ancestral property can only become

an HUF property if inheritance is before 1956, and such HUF property
o Bt

4
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sherefore which came Into existence before 1956 continues as such even
after 1956. In such a case, since an HUF already existed prior to 1956,
thereafter, since the same HUF with its properties continues, the status
of joint Hindu family/HUF properties continues, and only in such a case,
members of such Joint Hindu family are coparceners entitling them to a
share in the HUF properties.
7. On the legal position which emerges pre 1956 i.e before passing of the
Hindu Succession Act, 1956 and post 1956 i.e after passing of the Hindu
Succession Act, 1956, the same has been considered by me recently in the
judgment in the case of Sunny (Minor) & Anr. vs. Sh. Raj Singh & Ors.,
CS(0S) No.431/2006 decided on 17.11.2015. In this judgment, | have
referred to and relied upon the ratio of the judgment of the Supreme
Courtin the case of Yudhishter (supra) and have essentially arrived at the
following conclusions:-
(i) If a person dies after passing of the Hindu Succession Act, 1956 and
there is no HUF existing at the time of the death of such a person,
inheritance of an immavable property of such a person by his successors-
in-interest is no doubt inheritance of an ‘ancestral' property but the
inheritance is as a self acquired property in the hands of the successor
and not as an HUF property although the successor(s) indeed inherits
*_ 'ancestral' property i.e a property belonging to his paternal ancestor.
(i) The only way in which a Hindu Undivided Family/joint Hindu family can
" come into existence after 1956 (and when a joint Hindu family did not
" exist prior to 1956) is if an individual's property is thrown into a common
hotchpotch. Also, once a property is thrown into a common hotchpotch,
it is necessary that the exact details of the specific date/month/year ete
of creation of an HUF for the first time by throwing a property into a
common hotchpotch have to be clearly pleaded and mentioned and
which requirement is a legal requirement because of Order VI Rule 4 CPC
| which provides that all necessary factual details of the cause of action
must be clearly stated. Thus, if an HUF property exists because of its such
NMﬁon by throwing of self-acquired properﬁ by a person in the common
il RPN ‘
-
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notehpotch, consequently there Is entitlement In coparceners ete to a
ghare in such HUF property,

(iil) An HUF can also exist If paternal ancestral properties are inherited
prior to 1956, and such status of parties qua the properties has continued
after 1956 with respect to properties Inherited prior to 1956 from
paternal ancestors, Once that status and position continues even after
1956; of the HUF and of its properties existing; a coparcener etc will have
a right to seek partition of the properties.

(iv) Even before 1956, an HUF can come into existence even without
inheritance of ancestral property from paternal ancestors, as HUF could
have been created prior to 1956 by throwing of individual property intoa

common hotchpotch. If such an HUF continues even after 1956, then in

such a case a coparcener etc of an HUF was entitled to partition of the

HUF property.

0l YoR " ek 9o @@ §R7 €5(0S) No. 431/2006
g99ar™ Sunny (Minor) & Anr. vs Sh. Ra] Singh ¥ fTi® 17.11.2015 IR RG]
Rk wEaTE HORT o) v, SaRieR HRIFErE-1956 B HI-08 ®
m%@ﬁﬁﬁﬂﬁ%@mﬁﬁﬁwﬂwwwﬁmm
B
e 2(i) Asper the ratio of the Supreme Court in the case of Yudhishter

e . "\(supra) after passing of the Hindu Succession Act, 1956 the position which
'ﬁ_aditionally existed with respect to an automatic right of a person in
p}opertles inherited by his paternal predecessors-in-interest from the

4 .latter's paternal ancestors upto three degrees above, has come to an end.
Under the traditional Hindu Law whenever a male ancestor inherited any
property from any of his paternal ancestors upto three degrees above
him, then his male legal heirs upto three degrees below him had a right

in that property equal to that of the person who inherited the same.
Putting it in other words when a person 'A' inherited property from his

father or grandfather or great grandfather then the property in his hand
was not to be treated as a self- acquired property but was to be treated
as an HUF property in which his son, grandson and great grandson had a

R T he
L p—
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equal to ‘A",

rght €q After passing of the Hindu Succassion Act, 1956, this
jon has u ' |

posit ndergone a change and If a person after 1956 inherits a

property from his paternal ancestors, the said property s not an HUF

property In his hands and the pro
property of the person who In:erl:;e :::.t I:atr: b‘ﬂ:""" e
toa property inherited by such a person bel ) dm I
in his hands, and which will be eith e
er an HUF and its properties was
existing even prior to the passing of the Hindu Succession Act, 1956 and
which Hindu Undivided Family continued even after passing of the Hindu
Succession Act, 1956, and in which case since HUF existed and continued
before and after 1956, the property inherited by a member of an HUF
even after 1956 would be HUF property in his hands to which his paternal
successors-in-interest upto the three degrees would have a right. The
second exception to the property in the hands of a person being not self-
acquired property butan HUF property is if after 1956 a person who owns
a self-acquired property throws the self-acquired property into a
common hotchpotch whereby such property or properties thrown into a

common hotchpotch hecome Joint Hindu Family properties/HUF

properties. In order to claim the properties in this second exception

position as being HUF/laint Hindu Family propertiesfproperties. a

plaintiff has to establish to the satisfaction of the court that when (i.e date

and year) was a particular property or properties thrown in common

{ 2, hotchpotch and hence HUF/Joint Hindu Family created.

(|i) This position of law alongwith facts as to how the properties are HUF

rties was required to be stated as a positive statement in the plaint

: ‘.,prope

=" of the present case, but it is seen that except uttering a man
properties and

d by defendant no.1 being ‘ancestral

tra of the

properties inherite
UF, there is no statement ora single averment in

thus the existence of H
e HUF

the plaint as to when was this HUF which is stated to own th

properties came into existence or was created ie whether it existed even

w&(@re 1956 or it was created for the first time after 1956 by throwing the

@ &l e
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pmp,ny/pmpertias Into & commaon hotehpoteh, This aspect and related
aspects In detail | am discussing hareinafrar.

8(i). A reference to the plaint
Chand who s the

shows that firstly it is stated that Sh. Tek

father of the defendant no.1 (and grandfather of Sh,

Harvinder Sejwal and defendants no.2 to 4) Inherited various ancestral

properties which became the basis of the Joint Hindu Family properties

of the parties as stated In para 15 of the plaint. In law there is a difference
between the ancestral property/properties and the Hindu Undivided

Family property/properties for the pre 1956 and post 1956 position as

stated above because inheritance of ancestral properties prior to 1956

made such properties HUF properties in the hands of the person who

inherits them, but if ancestral properties are inherited by a person after

1956, such inheritance in the latter case is as self-acquired properties

unless of course it is shown in the latter case that HUF existed prior to

1956 and continued thereafter.
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