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chandrana vs Shankar and others judgment dated 22.04.2025 ¥
P aifRwuifa far §-

"15 — With regard to co-parcenary property the principal
let down by this court in rohit chouhan vs surinder singh and
others would be relevant as follows-

"11.... In our opinion co-parcenary property means the
property which consists of ancestral property and a co-parcenar

would mean a person who shares equally with others in

inheritance in the estate of common ancestar. Co-parcenary is a

arrower body than the joint hindu family and hefore the
ommencement of hindu succession (Ammendment) act 2005,
/ only male members of the family used to aquire by birth and
interst in the co-parcenary property. A co-parcenar has no
definite share in the co-parcenary property but he has an
undevided interest in it and one has to bear in mind that it and
large by deaths and diminishes by births in the family. It is not
static we are further of the opinion that so long, on partition an
ancestral property remains in the hand of a single person, it has

to be treated as a separate property and such a person shall be
entitled to dispose of the co-parcenary property treating it to be

his separate property. %
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129, Resultantly, we answer the reference as under:

1. The provisions contained in substituted Section 6 of the
Hindu Succession Act, 1956 confer status of coparcener on
the daughter born before or after amendment in the same
manner as son with same rights and liabilities.

2. The rights can be claimed by the daughter born earlier with
effect from 9-9-2005 with savings as provided in Section 6(1)
as to the disposition or alienation, partition or testamentary
disposition which had taken place before 20th day of
December, 2004.

3. Since the right in coparcenary is by birth, it is not necessary
that father coparcener should be living as on 9-9-2005.

4. The statutory fiction of partition created by proviso to
Section 6 of the Hindu Succession Act, 1956 as originally
enacted did not bring about the actual partition or disruption

of coparcenary. The fiction was only for the purpose of

ascertaining share of deceased coparcener when he was
survived by a female heir, of Class as specified in the Schedule
to the Act of 1956 or male relative of such female. The
provisions of the substituted Section 6 are required to be
given full effect. Notwithstanding that a preliminary decree
has been passed the daughters are to be given share in

coparcenary equal to that of a son in pending proceedings for

final decree or in an appeal.

5. In view of the rigor of provisions of Explanation to Section

\/?%)\6(5) of the Act of 1956] a plea of oral partition cannot be

T ahe il
ek

————— =

(¥ scanned with OKEN Scanner



Page 9ol 16 e afle e 48 /202 sy Sddd ahe
o (ot @ g oo ot

accepted as the statutory recognised mode of partition
offected by a deed of partition duly registered under the
provisions of the Reglistration Act, 1908 or offected by a
decree of a court. However, in exceptional cases where plea
of oral partition is supported by public documents and
partition s finally evinced in the same manner as if it had

been affected by a decree of a court, it may be accepted. A
plea of partition based on oral evidence alone cannot be

accepted and to be rejected outrightly.
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