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Bare-reading & f& Devolution of j interest in coparcenary property.-
(1) On and from the commencement of the Hindu Succession
(Amendment) Act, 2005, in a Joint Hinduy family governed by the
Mitakshara law, the daughter of a coparcener shall,-

(a) by birth become a coparcener in her own right in the same
manner as the son;

(b) have the same rights in the Coparcenary property as she would
have had if she had been a son;

(c) be subject to the same liabilities in respect of the said
COparcenary property as that of a son, and any reference to a Hindu
Mitakshara coparcener shall be deemed to include a reference to a
daughter of a coparcener:

Provided that nothing contained in this sub-section shall affect or
invalidate any disposition or alienation including any partition or
lestamentary disposition of property which had taken place before
the 20th day of December, 2004 \g




(2) Any property to which a female Hindu becomes entitled by
virtue of sub-section (1) shall be held by her with the incidents of
coparcenary ownership and shall be regarded, notwithstanding
anything contained in thjs Act, or any other law for the time being
in force, as property capable of being disposed of by her by
testamentary disposition.

(3) Where a Hindy dies after the commencement of the Hindy
Succession (Amendment) Act, 2005, his interest in the property of
a Joint Hindu family governed by the Mitakshara law, shall
devolve by testamentary or intestate succession, as the case may
be, under this Act and not by survivorship, and the coparcenary
property shall be deemed to haye been divided as if a partition had
taken place and,-

(a) the daughter js allotted the same share as is allotted to a son;

(b) the share of the pre-deceased son or a pre-deceased daughter, as
they would have got had they been alive at the time of partition,
shall be allotted to the surviving child of such pre-deceased son or
of such pre-deceased daughter; and

(¢) the share of the pre-deceased child of 3 pre-deceased son or of a
pre-deceased daughter, as such child would have got had he or she
been alive at the time of the partition, shall be allotted to the child
of such pre-deceased child of the pre-deceased son or g pre-
deceased daughter, as the case may be,

Explanation.- For the purposes of this sub-section, the interest of a
Hindu Mitakshara coparcener shall be deemed to be the share in

the property that would have been allotted to him if a partition of
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the property had taken place immediately before his death,
irrespective of whether he was entitled to claim partition or not.

(4) After the commencement of the Hindu  Succession
(Amendment) Act, 2005, no court shall recognise any right to
proceed against a son, grandson or great-grandson for the recovery
of any debt due from his father, grandfather or great-grandfather
solely on the ground of the pious obligation under the Hindu law,
of such son, grandson or great-grandson to discharge any such
debt:

Provided that in the case of any debt contracted before the
commencement of the Hindy Succession (Amendment) Act, 2005,
nothing contained in thjs sub-section shall affect-

(a) the right of any creditor to proceed against the son, grandson or
great-grandson, as the case may be: or

(b) any alienation made in respect of or in satisfaction of, any such
debt, and any such right or alienation shaj] be enforceable under
the rule of pious obligation in the same manner and to the same
extent as it would have been enforceable ag if the Hindy
Succession (Amendment) Act, 2005 had not been enacted.
Explanation.-For the purposes of clause (a), the expression "son",
"grandson" or "great-grandson" shal] be deemed to refer to the son,
grandson or great-grandson, as the case may be, who was born or
adopted prior to the commencement of the Hindy Succession
(Amendment) Act, 2005.

(5) Nothing contained in this section shall apply to a partition,
which has been effected before the 20th day of December, 2004.
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Explanation.- For the purposes of this section "partition" means
any partition made by execution of a deed of partition duly
registered under the Registration Act, 1908 (16 of 1908) or
partition effected by a decree of a court.
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Devolution of interest of coparcenary properor :- When a male
Hindu dies after the commencement of this Act, having at the time
of his death an interest in a Mitakshara coparcenary property, his
interest in the property shall devolve by survivorship upon the
surviving members of the coparcenary and not in accordance with
this Act: PROVIDED that, if the deceased had left him surviving a
female relative specified in class I of the Schedule or a male
relative specified in that class who claims through such female
relative, the interest of the deceased in the Mitakshara coparcenary
property shall devolve by testamentary or intestate succession, as
the case may be, under this Act and not by survivorship.
Explanation 1: For the purposes of this section, the interest of a
Hindu Mitakshara coparcener shall be deemed to be the share in
the property that would have been allotted to him if a partition of
the property had taken place immediately before his death,
irrespective of whether he was entitled to claim partition or not.

Explanation 2: Nothing contained in the proviso to this section
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shall be construed as enabling a person who has separated himself
from the coparcenary before the death of the deceased or any of his

heir claim on intestacy a share in the interest referred to therein.
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(Amendment) Act, 2005: In the result, the amendment made to
the Hindu Succession Act, 1956 by Hindu Succession (Amendment)
Act, 2005, where under the daughters are also given rights on par
with sons in the coparcenary property, has not vanished as a
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Repealingh and Amendment Act' 2015 ( Act No. 17 of 2015-
Published in Gazette of India, did. 13-5-2015). The position under
the Hindu Succession Act as effected by the said Amendment Act
would remain the same as it was before the repeal of the said
amendment Act unless the Parliament alters it or the courts
declare in future the amendment as ultra vires.

(A)  Hindu Succession Act ( 30 of 1956) S. 6( as amended by
Hindu Succession Act of 2005) -- Repealing and Amending Act (17
of 2015), Ss. 2, 4 - Equal rights daughter in Co-parcenary property-
Amending Act of 2005 conferring such right repealed by Act of
2015- Effect of repeal- It does not wipe out the amendment-- It is
only case of regislative spring- cleaning and not intended to make
such change in law- Rights conrdrred and daughter not taken
away.

32. The Repealing and Amending Act, 2015 which repeals
the Hindu Succession (Amendment)Act, 2005 in whole, therefore,
does not wipe out the amendment to Section 6 from the Hindu
Succession Act. The existence of the Hindu Succession
( Amendment) Act, 2005 since became superfluous and did not
Sérve any purpose and might lead to confusion, the Parliament in
its wisdom thought of repealing the said Amendment Act. It is
only a case of legislative spring- cleaning, and not intended to

make any change in law. \\q
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33. The amended Section 6 has already been substituted in
the Hindu Succession Act, 1956 as if it was in the enactment from
its inception. When the amending provision takes the place of the
earlier provision, the object of the Amendment Act is fulfilled and
thereafter the Amendment Act serves no purpose. Therefore,
such an Amendment Act requires to be repealed and that is what
has been precisely done by Act No. 17/2015. Acordingly, Point No.

1is answered in the negative.

1 g SIRAREY 2000 U 244 RASH W, 2763 /08
PR Y a9 durm fffe Reie 0s.11.2008 o R
e %1 4. 9 ¥ 11 F held f5ar @ &5 Code of Civil Procedure,
Order 7, Rule 11- Revision against order of S.D.O. - Held, suit
cannot be dismissed without considering the facts mentioned in
the suit under Order 7 Rule 11- Trial court should have passed the
order after looking to the facts and legal objections mentioned in
pleadings of both the parties and framing issues and taking
evidence- It is justified to pass the order after hearing the
arguments- At the present stage there is no legal error in the

order or the trial court - No interference is required.,

ARSI ERT R0l BT & OWfg e il
e H Affad 1 g § | o Wl 9 arr 10 @ yraur
Invoke@aﬂwwffﬂﬁﬂ%mﬁstaym? | 3T
StETIrTeE # Y. g IR B sy 7 frm 11 B e gy

\r
gk

ﬂﬂ‘;ﬂﬁm‘“




1=

10 1 1 wefer um R o ®feRr frar o wd frar 21 e
3drel WIS & &1 e frar |

SHA UE YT @ qEW W W AT meqd
%ﬁmm@m&ﬁwmwﬁaﬁwwﬁ
8V ¥ ATed &1 7§ & bR g Ry saviter sy
1956 1 GRT 6 & JTAR T PReTRa fbar or IR & |
%ﬂmmwﬁmw%waﬁwww&?

IR 7 W 11 B wumw & fofg #§ The repealling and

amendment Act 2015 & W& e =rar @ fufy gl
forar & e sxeie ) jonder 78 B9 @ onfrer snfierie @i
& S 2 |

i smer Rt 25002017 @1 W ERT RrEmar STHR

el =R 3 AR T4 |
AR
( URAR)

ST 34T g
SR




&b 7+t e
(341 %ot 35, S foar)

=TTl RTSTRA 34Tl YTRrBrRY, SRR
FOTCTe 37 UARTH URAR, 3IR.QUH,, ISR 3rdiel TriirepTs),
1. GSTER G e ol ReRviRie oifa oieRwa
et Earen dewier wgerwex Rrer S|
2. REvoliaeRr ¢ amiie uell waie oy el Rrard
AT TEITE AIGALER Rorel TR | — ardemeffro
T
1. amiE g geiifie iftr seRre Famst wexerer aedier
HIGTeER e SR |
2. STHUTCIRE YA amiRiE Wiy e fer Tevaer
e ATgerreR e AR |
3. TEHICIAR IININd ATGeTER | ——STH
STdTeT HEAT 122 /2016 9 SRS A areTord SUEvE ARIBE
qPH WIGeREY G 26 A 08 W9 2016
EEICIE ]
W&WEH‘I@E%WOQW%WW%
EIONI 1 YEYSRT T AMeE e s g s
Gera e Wy afrmye W9l W1 7 2 vd o sEre Riw
%WWWM%W%WW@H%
3dTer srdieric @i &1 odt 2
(@ﬁﬁamwmmmmwnxm)
waA. X 37eT N, @df geedt Awed o . X .. a7 By
THST AR ERIRR T &% SETld 19T A9 25.09.2017 (1)

febar T |
St




